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Division of State Government Accountability

State of New York
Office of the State Comptroller

July 22, 2010

Dennis M. Mullen
Chairman
Empire State Development Corporation
633 Third Avenue
New York, NY  10017

Dear Mr. Mullen:

The Office of the State Comptroller is committed to helping State agencies, public authorities 
and local government agencies manage government resources efficiently and effectively and, 
by so doing, providing accountability for tax dollars spent to support government operations.  
The Comptroller oversees the fiscal affairs of State agencies, public authorities and local 
government agencies, as well as their compliance with relevant statutes and their observance 
of good business practices.  This fiscal oversight is accomplished, in part, through our audits, 
which identify opportunities for improving operations.  Audits can also identify strategies for 
reducing costs and strengthening controls that are intended to safeguard assets.

Following is a report of our audit of Empire State Development Corporation’s Personal and 
Miscellaneous Service Contracts.  This audit was performed pursuant to the State Comptroller’s 
authority under Article X, Section 5 of the State Constitution and Section 6278 (3) of McKinney’s 
New York State Unconsolidated Laws.

This audit’s results and recommendations are resources for you to use in effectively managing 
your operations and in meeting the expectations of taxpayers.  If you have any questions about 
this report, please feel free to contact us.

Respectfully submitted,

Office of the State Comptroller
Division of State Government Accountability

Authority Letter
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State of New York
Office of the State Comptroller

EXECUTIVE SUMMARY

Audit Objectives

The first objective of our audit was to determine whether the Empire State Development 
Corporation (ESDC) justified the need to contract out for personal and miscellaneous services 
and their continued use.  Our second objective was to determine if ESDC has assessed and 
prioritized this contract work to identify what can be deferred, eliminated, reduced, or done by 
government employees in an effort to deal with the State’s fiscal crisis.

Audit Results - Summary

The Empire State Development Corporation (ESDC), a New York State public benefit corporation, 
was established in 1995 to act as an umbrella organization for New York State’s economic 
development agencies.  For the three fiscal years ended March 31, 2009, ESDC reportedly had 
75 contracts in effect for personal and miscellaneous services (Service Contracts), which were 
fully or partially State-funded.  State funding for the 75 Service Contracts totaled $359 million.

To justify the need for contracting out work, ESDC requires each Service Contract to have 
documentation showing the reason for the contract, such as the need for special expertise, the 
complexity of services required or the lack of sufficient in-house resources.  Our review of 25 
of the 75 Service Contracts found that each had documentation which provided the expected 
costs, and, to varying degrees, described the scope of services needed.  The reasons cited 
include the requirement of special expertise, a lack of in-house resources, or the magnitude or 
complexity of the services required.  However, we found that ESDC did not have explicit analysis 
or documentation supporting such statements, for any of the 25 contracts reviewed.  ESDC 
officials stated that it is implicit, in each instance, that there is either a lack of in-house expertise 
to perform the work or another compelling reason to retain outside assistance.  However, 
ESDC should prepare and maintain documentation showing the alternatives considered, cost-
benefits analyzed, and decisions made in connection with the decision to contract out work.  In 
the absence of such documentation, ESDC officials lack adequate assurance that these factors 
were fully considered.

T﻿he State Division of the Budget issued guidelines in 2003 that required State agencies and 
public authorities, including ESDC, to perform a complete review of its Service Contracts.  T﻿﻿he 
goal of this review was to curtail expenditures by eliminating all lower priority, non-essential, 
overlapping, or otherwise inefficient activities.  ESDC officials told us they were not aware of this 
and, as a result, the review was never done.  Similarly, ESDC’s Procurement Guidelines permit 

Executive Summary
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ESDC Contract Administration officials to review all Service Contracts with terms longer 
than three years and request status reports stating the need for the continuance of the Service 
Contract.  However, there was no documentation to indicate that Contract Administration 
officials have reviewed or requested status reports regarding the continued need for contracts 
that have terms that exceed three years.

ESDC may be able to reduce costs by re-evaluating the level or extent of contract services that 
are necessary to achieve its objectives, including whether some of the contracted work can 
be deferred or the term of the contract can be shortened.  If, for example, Service Contract 
spending were reduced by 10 percent, ESDC could realize approximately $14.2 million in cost 
savings.  We believe a thorough review and analysis of all Service Contracts is warranted.

Our audit report contains three recommendations for improving ESDC’s oversight of its Service 
Contracts.  ESDC officials disagreed with our recommendation for additional documentation 
of the decision to award Service Contracts, asserting that such additional documentation 
would not add value.  However, they agreed to clarify their procurement policy to improve 
documentation of the periodic review of contracts, and to enhance justification of the need to 
continue using all existing service providers.

This report, dated July 22, 2010, is available on our website at: http://www.osc.state.ny.us. Add or 
update your mailing list address by contacting us at: (518) 474-3271 or 
Office of the State Comptroller
Division of State Government Accountability
110 State Street, 11th Floor
Albany, NY 12236
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Introduction

The Empire State Development Corporation (ESDC), a New York State 
public benefit corporation, was established in 1995 to act as an umbrella 
organization for New York State’s economic development agencies.  
Its mission is to provide the highest level of assistance and service to 
businesses, thus encouraging economic investment and prosperity in 
New York State.  ESDC works closely with businesses to identify creative 
solutions to problems, generate opportunities for growth, and help 
businesses achieve their short- and long-term goals.  Its activities are 
funded through a combination of State appropriations, bond proceeds, 
and miscellaneous corporate revenues.  ESDC is governed by a nine-
member Board of Directors, two of whom serve ex-officio and seven 
of whom are appointed by the Governor.  ESDC’s operating expenses 
totalled $950 million, for the  fiscal year ended March 31, 2009.

For the three fiscal years ended March 31, 2009, ESDC reportedly had 
75 contracts in effect for personal and miscellaneous services (Service 
Contracts), which were fully or partially State-funded.  The State funded 
award value for these contracts was $359 million, and comprised the 
following:
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State Funding ($ in Millions and % of Total)

Construction 
Management

$123.6
35%

Engineering
$119.7
33%

Environmental Studies
$9.0
3%

Construction - 
Inspection

$5.0
1%

All Others
$35.9
10%

Maintenance
$65.9
18%

Introduction
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Before awarding a Service Contract for goods or services valued at 
$50,000 or more, ESDC Procurement Guidelines (Guidelines) require 
a Contract Justification Memorandum to be written to, and approved 
by, the ESDC Chairman.  According to the Guidelines, the Justification 
Memorandum should include the selection process used to determine 
the proposed contractor and a justification for the contract, such as:

•	 the need for special expertise or unusual qualifications;

•	 the nature, magnitude, or complexity of services required;

•	 the lack of sufficient in-house resources, support staff, or specialized 
facilities or equipment within ESDC;

•	 lower cost;

•	 the short-term and/or infrequent nature of the need; or

•	 the distance of the location or locations where the services must be 
performed from ESDC offices or facilities.

In addition, the Guidelines state that contracts with terms that are more 
than three years are subject to review by ESDC Contract Administration 
officials.  These officials can request a status report from the originating 
department after each three-year period, stating the need for the 
continuance of the Service Contract.  In May 2009, ESDC strengthened 
its Guidelines by providing for the review of all contracts with terms 
longer than one year.

State Division of Budget Bulletin H-1025 (Budget Bulletin), which was in 
effect from July 2003 through September 2009, required State agencies 
and public authorities, including ESDC, to perform a “top to bottom 
review of all contracts (new and renewals) ... to curtail expenditures by 
eliminating all lower priority, non-essential, overlapping or otherwise 
inefficient activities.”  The following questions were to be answered 
during the review: 

•	 Is the contract still relevant to its original purpose?

•	 Can the level of funding be reduced (in part because the contract 
contains elements that do not meet the health and safety/revenue 
generation/maintenance criteria)?

•	 Should the contract be re-bid to reduce its scope, achieve greater 
efficiencies or otherwise produce savings?

•	 Can efficiencies be achieved by replacing the contract with consortia 
contracts involving other State agencies?
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ESDC was required to send an initial report to the Division of Budget 
by September 19, 2003, detailing the results of its review of Service 
Contracts and then submit monthly reports.

The Governor also asked agencies to cut 10.35 percent of their overall 
budgets for fiscal year 2008-09 to help lower the State’s deficit.

The first objective of our audit was to determine whether ESDC justified 
the need to contract out for personal and miscellaneous services and 
their continued use.  Our second objective was to determine whether 
ESDC has assessed and prioritized this contract work to identify what 
can be deferred, eliminated, reduced, or done by government employees 
in an effort to deal with the State’s fiscal crisis.  For the purposes of our 
audit, Service Contracts are those in which the majority of the costs 
associated with the contracts are for services and labor.  We did not 
include contracts for commodities, capital construction, or other types 
of expenditures that are not service-related.  Our audit period was April 
1, 2006 through September 30, 2009.

To accomplish our objectives, we judgmentally selected 25 of the 75 
Service Contracts in effect during our audit period which, according to 
ESDC’s contract database, were either fully or partially State-funded for 
at least $50,000.  State funding for the 75 Service Contracts totaled $359 
million.  State funding for the 25 sampled Service Contracts totaled $236 
million.  To accomplish our objectives, we interviewed ESDC officials, 
and reviewed contracts, and other supporting documentation provided 
by ESDC.  We also obtained from ESDC officials, the balance, as of 
September 30, 2009, for the 75 contracts that had a balance of at least 
$10,000 as of that date.

We conducted our performance audit in accordance with generally 
accepted government auditing standards.  Those standards require that 
we plan and perform the audit to obtain sufficient, appropriate evidence 
to provide a reasonable basis for our findings and conclusions based on 
our audit objectives.  We believe that the evidence obtained provides 
a reasonable basis for our findings and conclusions based on our audit 
objectives.

In addition to being the State Auditor, the Comptroller performs certain 
other constitutionally and statutorily mandated duties as the chief fiscal 
officer of New York State.  These include operating the State’s accounting 
system; preparing the State’s financial statements; and approving State 
contracts, refunds, and other payments.  In addition, the Comptroller 
appoints members to certain boards, commissions and public 
authorities, some of whom have minority voting rights.  These duties 

Audit Scope and 
Methodology
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may be considered management functions for purposes of evaluating 
organizational independence under generally accepted government 
auditing standards.  In our opinion, these functions do not affect our 
ability to conduct independent audits of program performance.

The audit was performed pursuant to the State Comptroller’s authority 
as set forth in Article X, Section 5 of the State Constitution and Section 
6278 (3) of McKinney’s New York State Unconsolidated Laws.

A draft copy of this report was provided to ESDC officials for their review 
and comment.  Their comments were considered in preparing this 
report, and are included at the end of the report as Agency Comments.  
Our rejoinders to ESDC’s comments are presented therafter as State 
Comptroller’s Comments.

Within 90 days of the final release of this report, as required by Section 
170 of the Executive Law, the Chairman of the Empire State Development 
Corporation shall report to the Governor, the State Comptroller, and the 
leaders of the Legislature and fiscal committees, advising what steps were 
taken to implement the recommendations contained herein, and where 
recommendations were not implemented, the reasons why.

Major contributors to this report include Frank Houston, Cindi Frieder, 
Christine Chu, Gene Brenenson, Jeremy Mack, Linda Thipvoratrum, 
Elizabeth Norniella and Sue Gold.

Authority

Reporting 
Requirements

Contributors to 
the Report
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Audit Findings and Recommendations

To justify the contracting out of work, ESDC Guidelines require each 
Service Contract to document the reason for the contract, such as the 
need for special expertise, the complexity of services required, or the lack 
of sufficient in-house resources.  Of the 25 Service Contracts reviewed, 
we found that all 25 had documentation that provided the expected costs 
and, to varying degrees, described the scope of services needed.  The 
reasons cited include the requirement of special expertise, a lack of in-
house resources, or the magnitude or complexity of the services required.

However, our review did not find documentation, for any of the 25, 
that provided explicit analysis or documentation supporting these 
statements.  For example, in the case of one f﻿﻿ive-week contract totaling 
$60,000, the justification stated that the vendor had expertise in preparing 
a statewide application for a tax-credit program.  However, there was 
no documentation to show ESDC could not use in-house staff for this.  
ESDC officials explained that they had, in fact, attempted to file the 
application previously using their own staff, but the effort failed because 
the staff lacked the necessary expertise.  However, this explanation was 
not reflected in the contract’s justification.  In the case of a four-year, 
$37-million contract for construction management, the justification 
cited the vendor’s familiarity with the project.  However, there was no 
documentation to show that alternatives were considered, and cost-
benefits were analyzed in deciding to contract out for this service.

ESDC officials stated that they did not document these determinations 
because it is implicit in each instance that in-house expertise was lacking 
or there was another compelling reason to retain outside assistance 
(e.g., the need for bond counsel, construction managers or architectural 
firms).  We do not disagree that there are times when outside consultants 
will need to be hired.  However, ESDC should prepare and maintain 
documentation showing that alternatives were considered, cost-benefits 
were analyzed, and certain decisions were made to contract out work.  In 
fact, at the closing conference, ESDC officials told us that they recently 
conducted such an analysis for one of their subsidiaries prior to entering 
into a contract, but had not retained documentation of the analysis.  In the 
absence of such documentation, ESDC officials lack adequate assurance 
that these factors were fully considered.

Contract 
Justification

Audit Findings and Recommendations
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1.	 Communicate to staff the need to prepare and maintain documentation 
showing the alternatives considered, the cost-benefits analyzed, and 
the decisions made in connection with the decision to award Service 
Contracts.

In light of the significant fiscal concerns facing the State, it is important 
for ESDC to ensure that all contracted work continues to be necessary.  
Requirements for the periodic review of contracts were reflected in the 
Budget Bulletin.  To comply with the Budget Bulletin, ESDC should have 
assessed and prioritized its Service Contracts to identify what could be 
deferred, eliminated, reduced or done by government employees.  The 
results of the reviews of Service Contracts should have been sent to the 
Division of Budget on a monthly basis.  In addition, the ESDC Guidelines 
that were effective during our scope provided for the review, by ESDC 
Contract Administration officials, of all contracts with terms longer than 
three years.

ESDC officials explained that they were not aware of the Budget Bulletin 
and did not perform a top-to-bottom review of all of its Service Contracts.  
As a result, ESDC had not submitted the required initial report or 
subsequent monthly reports to the Division of Budget.

In addition, there was no documentation to indicate that Contract 
Administration officials have reviewed or requested status reports 
regarding the continued need for contracts that have terms that exceed 
three years.  Of our 25 sampled Service Contracts, seven have terms 
of more than three years, including one that passed the three-year 
mark during our audit period and had not been reviewed by Contract 
Administration.  According to ESDC officials, Contract Administration 
does not make a practice of performing these reviews.

ESDC officials explain that, during its annual budget process, they 
implicitly review all departmental budget line items, including Service 
Contracts, and recommend the amount necessary for the coming year.  
They stated that they had exceeded the Governor’s request to cut their 
budget 10.35 percent by reducing spending 14 percent overall for fiscal 
year 2008-09.  However, ESDC did not target its Service Contracts as 
a way of reducing its costs.  They said they will continue to monitor 
all Service Contracts through the annual budget process.  In addition, 
effective May 2009, ESDC strengthened its Guidelines by providing for 
the review, by ESDC Directors and Contract Administration officials, of 
all contracts with terms longer than one year.

As of September 30, 2009, approximately $142 million of the $359 million 
awarded for the 75 Service Contracts included in our review had yet to 

Recommendation

Periodic Review 
of Contracts
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be spent.  We believe a thorough review by ESDC of such contracts is 
warranted.  ESDC may be able to reduce costs by re-evaluating the level 
or extent of service that is necessary to achieve its objectives, including 
the possibility that some of the work in the contracts could be deferred 
and the terms shortened.  If, for example, Service Contract spending were 
reduced by 10 percent, ESDC could realize approximately $14.2 million 
in cost savings on these 75 contracts.

ESDC should formally assess these contracts and document its 
determinations concerning the possibility that lower-priority, less-
essential, overlapping, or potentially-inefficient activities could be 
deferred, eliminated, or combined with other Service Contracts.

2.	 Establish a formal process which provides that Service Contracts 
are reviewed to determine whether any can be deferred, reduced, 
eliminated or done in a more cost-effective manner.  Document this 
review, and communicate results to ESDC executive management so 
that action can be taken.

3.	 Monitor whether the continued need for contracts with terms 
longer than one year is reviewed by ESDC Directors and Contracts 
Administration officials.

Recommendations
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20
       

Office of the New York State Comptroller

*
Comment

4

* See State Comptroller’s Comments, page 23.



                                     
Division of State Government Accountability    21



22
       

Office of the New York State Comptroller



                                     
Division of State Government Accountability    23

State Comptroller’s Comments

1.	 Budget Bulletin H-1025 was in effect from July 2003 through September 2009.  In 
October 2009, ESDC’s Vice President of Contract Administration & Subsidiary Finance 
advised us that he had just recently become aware of the Budget Bulletin, and that 
ESDC had not performed the required reviews.

2.	 The report acknowledges that effective May 2009, ESDC strengthened its Guidelines by 
providing for the review of all contracts with terms longer than one year and that the 
previous requirement was for review of contracts with terms longer than three years.

3.	 While Board material does reflect that ESDC had previously applied for an allocation 
unsuccessfully, the material does not indicate a lack of in-house expertise.

4.	 ESDC’s comments focus on discussions and analysis that occurred subsequent to the 
awarding of the contract.  The audit report focuses on actions ESDC took to justify the 
need to contract out for Service Contracts.  We found there was no documentation to 
show that alternatives were considered and cost-benefits were analyzed in deciding to 
contract out for this service.

State Comptroller’s Comments


