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Scope of Audit

Audit Observations
and Conclusions

Executive Summary

Department Of Economic Development
Administration Of The Omnibus Procurement Act

In 1989, the Governor’s Office noted a decline in the number of jobs in New
York State, and sought to award a larger portion of the State’s private sector
contracts to local businesses.  The Governor’s Office asked New York State
Department of Economic Development (Department) officials to propose
steps the State could take to increase the number of contracts it awards to
businesses based within the State.  In response, Department officials
developed the Omnibus Procurement Act (Act).  The goal of this legislation
is to enable more New York State businesses, working within existing State
purchasing guidelines, to compete for government contracts.  The Act outlines
specific procedures that the Department, as well as State agencies and
authorities (collectively referred to as “agencies” in this report), must follow
in awarding contracts.  The Department is also charged with coordinating and
monitoring efforts by the agencies to comply with Act provisions.

Our audit addressed the following questions regarding the Department’s
administration of the Omnibus Procurement Act for the period February 3,
1993 through December 31, 1995.

! Are Department staff providing adequate oversight of agencies’
compliance?

! Are Department and agencies’ officials complying with Act provi-
sions?

Department and agencies’ officials do not always comply with Act provisions.
Also, Department management has taken a passive attitude towards coordinat-
ing agencies’ statistics and monitoring agencies’ compliance.  For example,
the  Act states agencies must submit specific notifications and reports to
Department staff for their review and assessment.  These notifications and
reports provide Department staff the opportunity to assess agency compliance
with the Act, and to contact successful out-of-State bidders to encourage them
to use New York State-based firms as subcontractors.

Department officials have not established formal controls to ensure that all
required notifications and reports are received from agencies.  The Depart-
ment has not met its review and assessment responsibilities regarding the
notifications and reports it has received.  In fact, Department officials have
downplayed their monitoring role.  They told us that it is not their responsibil-
ity to ensure that agencies submit all required notifications and reports, or to
analyze reports received.  (See pp. 5-7)



Response of
Department
Officials

The Department is also required to identify jurisdictions that impose
preferences or other trade barriers in their governmental purchasing practices,
and to try to persuade such jurisdictions to drop these barriers against New
York businesses.  To identify such jurisdictions, the Department relied on a
survey prepared by the National Association of State Purchasing Officials,
dated January 1994.  However, this survey was not entirely accurate.  If
Department officials do not actively and accurately identify jurisdictions that
maintain preferential purchasing policies, they cannot negotiate with those
jurisdictions to encourage them to change their practices.  (See p. 6)

The Act requires all agencies to: identify their procurement contracts awarded
to out-of-State firms during the preceding three years; notify the Department
at least 15 days before they award any contracts valued at $1 million or more
to an out-of-State contractor; prepare and submit an annual report to the
Department listing their contracts with both in-State and out-of-State business
enterprises; and include contract clauses in all bidding packages requiring
contractors to document their efforts to use New York State-based subcon-
tractors and/or suppliers.  (See p. 9)

We compared the Department’s list of the 15-day notifications received from
agencies during the audit period with a list of State contracts valued at more
than $1 million that had been awarded to out-of-State firms, as listed on the
agencies’ annual reports.  We found the Department had not been notified
about 172 of the 256 applicable contracts, which were valued at $574 million.
(See pp. 9-10)

We also found that only 23 of 180 State agencies had submitted a letter or
report to the Department to satisfy the annual report requirement.  Although
these 23 agencies were required to submit 46 annual reports during the two-
year period, just 32 reports had been sent to the Department.  (See pp. 11-12)

We reviewed ten of the annual reports that were prepared by agencies, and
found that many of the reported items, such as contractor location and year
of contract award, were inaccurate.  Our review also indicated that agencies
use inconsistent criteria to identify New York State-based firms.  As a result,
the Department has not received adequate information to help its management
assess agency compliance or identify the positive effect of the Act, if any.
(See pp. 11-12)

Department officials believe that our report points to technical issues related
to the Act and does not give proper recognition to the “bottom-line” results
achieved by the procurement program to date.  They also stated that given the
current staffing limitations, they are doing all they can to monitor agencies.
Some of the agencies replied that they agree with our recommendations
regarding the need for the Department to provide for continuous dialogue on
the Act’s requirements. These agencies also questioned the accuracy of the
tabular data.  In preparing this final report, all of the tables have been revised
to reflect their concerns, where appropriate.  We also incorporated their
comments in certain sections of this report and the complete text of their
comments are included as Appendix B.
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Background

Introduction

In 1989, the Governor’s Office noted a decline in the number of jobs in New
York State, and sought to award a larger portion of the State’s private sector
contracts, valued at more than $7 billion annually, to local businesses.  The
Governor also wanted to ensure that New York State-based businesses had
fair access to the $700 billion spent each year by the Federal government and
the  governments of other states and localities, as well as the hundreds of
millions spent by foreign governments.  In keeping with these objectives, the
Governor’s Office asked Department of Economic Development (Department)
officials to propose steps the State could take to increase the number of
contracts it awards to businesses based within the State. 

In  response to this request, Department staff sought to determine the in-
State/out-of-State spending patterns of six major New York State-based public
authorities by surveying their procurement activities.  The survey revealed that
$1.2 billion (35 percent) of the contracts awarded by these six authorities
during the study period had been awarded to out-of-State firms.  Department
officials estimated that recapturing these contract awards for New York State-
based businesses should create approximately 25,000 to 30,000 jobs over an
unspecified time period. 

Based on these estimates, Department officials developed legislative proposals
that were incorporated into the Omnibus Procurement Act (Act), which was
enacted in August 1992 and became effective in February 1993.  The goal of
this legislation is to enable more New York State-based businesses, working
within purchasing guidelines the State has instituted to maintain a competitive
and unbiased procurement environment, to compete for State contracts.
Legislators anticipated that the Act would stimulate economic activity
throughout the State, generating increased tax revenues from New York State-
based contractors and their employees, and creating thousands of new jobs for
other State residents.

To help ensure the achievement of its objectives, the Act outlines specific
procedures, detailed later in this report, that the Department, as well as State
agencies and authorities (collectively referred to as “agencies” in this report),
must follow in the awarding of contracts.  The Department is also required
to coordinate and monitor efforts by agencies to comply with Act provisions.
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Audit Scope,
Objectives and
Methodology

We audited the Department’s administration of the Omnibus Procurement Act
(Act) for the period February 3, 1993 through December 31, 1995.  The
objectives of our performance audit were to determine whether the Depart-
ment effectively coordinated and monitored agencies’ compliance with the
Act, and to assess the extent to which the Department and agencies complied
with Act provisions. To accomplish our objectives, we evaluated the
Department’s monitoring of agencies’ compliance and reviewed contract
activities at five major agencies that collectively awarded hundreds of millions
of dollars in procurement contracts during our audit period.  These agencies
include the Metropolitan Transportation Authority (MTA), two of MTA’s
primary rail agencies - the New York City Transit (Transit) and the Long
Island Rail Road (LIRR), the New York State Office of General Services’
Standards and Purchase Unit (OGS), and the New York State Department of
Transportation (DOT).

It was not possible to ascertain on an overall basis whether New York State
business enterprises are being awarded more contracts from agencies, or
whether more New York State-based jobs have been created, as a result of
the Act.   We found that neither the Department nor the agencies whose
records we reviewed maintained the information necessary to make this kind
of determination.

We conducted our audit according to generally accepted government auditing
standards.  Such standards require that we plan and perform our audits to
adequately assess those operations which are included in our audit scope.
Further, these standards require that we understand the agencies’ internal
control structure and compliance with those laws, rules and regulations, that
are relevant to the operations which are included in our audit scope.  An audit
includes examining, on a test basis, evidence supporting transactions recorded
in the accounting and operating records, and applying such other auditing
procedures as we consider necessary in the circumstances.  An audit also
includes assessing the estimates, judgments and decisions made by manage-
ment.  We believe that our audit provides a reasonable basis for our findings,
conclusions and recommendations.

We use a risk-based approach when selecting activities to be audited. This
approach focuses our audit efforts on operations identified through a
preliminary survey as having the greatest probability for needing improvement.
Consequently, by design, finite audit resources are used to identify where and
how improvements can be made.  Thus, little audit effort is devoted to
reviewing operations that may be relatively efficient or effective.  As a result,
our audit reports are prepared on an “exception basis.”  This report, therefore,
highlights those areas needing improvement and does not address activities
that may be functioning properly.
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Response of
Department
Officials

We provided draft copies of this report to officials of the Department and
each of the five agencies for their review and formal comment.  Their
comments have been considered in preparing this report and are included as
Appendix B.  Some of the agencies raise concerns as to the accuracy of the
tabular data presented herein, our tables and other data have been revised to
reflect their concerns where appropriate.

The Department’s response included a number of exhibits and attachments
which are available for review at the State Comptroller’s Office and have not
been included in Appendix B.

Within 90 days after the final release of this report, as required by Section
170 of the Executive Law, the Commissioner of the Department of Economic
Development shall report to the Governor, the State Comptroller and the
leaders of the Legislature and fiscal committees, advising what steps were
taken to implement the recommendations contained herein and where
recommendations were not implemented, the reasons therefor.
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Department Compliance and Oversight

The Act states that the agencies must submit specific documents, notifications
and reports, as listed on page 9, to Department staff for their review and
assessment.  These materials are intended to help the Department ensure that
New York State-based businesses are given an equal chance to compete for
State contracts.  The Department is also required to identify states that impose
preferences or other trade barriers in their governmental purchasing practices,
and to try to persuade such states to drop these barriers against New York
businesses.

We found that the efforts of Department officials have resulted in several
significant  economic gains for the State.  These achievements include the
awarding of a $41 million contract to an out-of-State transit car manufacturer
who subsequently set up an assembly plant within the State, and hundreds of
millions of dollars in contracts awarded to New York State-based businesses
which were previously awarded to out-of-state businesses.  We also note the
elimination by two states of their preferential contract award practices.

However, we also found that Department officials do not always carry out
their responsibilities under the Act or actively monitor agencies’ compliance.

For example, the Act requires agencies to notify the Department of their intent
to award a contract worth $1 million or more to an out-of-State contractor at
least 15 days before the award is made.  When the Department receives such
notification, Department staff are supposed to contact the successful bidder
to encourage them to hire New York State-based firms as subcontractors or
to move all or part of their State contract-related operations to New York
State.  Department staff should also inform in-State businesses of opportuni-
ties to participate as subcontractors and suppliers in these contracts.  In fact,
our review of Department files found that many successful attempts at such
have been made.  However, we found that the Department has not established
controls  to ensure that agencies timely report all of their awards in this
category.  Further, for 89 (61 percent) of the 147 notifications the Department
did receive, we found no evidence that the Department had contacted the out-
of-State  successful bidder, as required, or notified New York State-based
firms of the existence of these awards.

According to the Act, agencies must also submit an annual report to the
Department, which shows the number of contracts they have with both in-
State and out-of-State businesses, as well as other relevant contract informa-
tion. We reviewed the Department’s annual report files as of August 28,
1995, which management told us contained all reports received during the
two years that this provision was in effect.  We found that only 23 of 180
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agencies had submitted a letter or report to the Department to fulfill this
requirement.  In addition, Department staff had not even determined how
many agencies should be submitting annual reports.  Without such data,
Department staff could not identify agencies’ noncompliance.  More
important, we found that the Department has not reviewed or analyzed any
of the reports that were submitted.

The Act also states that the Department must identify all jurisdictions that
exercise preferential purchasing practices favoring their own local vendors and
try to persuade them to drop their preferences.  If those negotiations fail, the
Department must inform OGS as well as all State agencies, so that business
enterprises whose principal location is in these jurisdictions can be dropped
from New York State agency bidder lists.

The Department was required to prepare a list of the jurisdictions exercising
preferential purchasing practices by February 3, 1993.  Agencies were
required to begin using the list by August 2, 1994.  Although the Department
presented a listing of such jurisdictions to the Office of General Services in
June 1994, the Department did not send the list to all other agencies until
November 14, 1994-three months late.  Furthermore, the Department did not
perform its own formal study to develop this list, but based its list on a survey
conducted by the National Association of Purchasing Officials.  However, this
survey was not entirely accurate.  For example, the State of Arkansas is listed
as currently employing preferential purchasing practices.  Yet, Arkansas
repealed its preferential purchasing statute prior to the period reportedly
covered by the survey.

Department officials emphasized their achievements regarding the Act’s
objectives and cite the continuous efforts made by the Department’s staff to
bring business to New York State, enhance the participation of New York
businesses in the agency contract award process, and resolve the preferential
contract award practices of selected jurisdictions.  They also state that they do
not have enough staff to perform all of the tasks we identified, or to contact
subcontractors and suppliers in all cases.  They expressed the belief that the
choice of subcontractors and suppliers could be made more efficiently by the
contractors themselves, who are best qualified to select the firms that can
meet their needs.

This position conflicts with a proposed action plan prepared by Department
officials in 1994, which outlined efforts to enhance communication between
agencies and Department staff, as well as procedures for assessing the
information and data the agencies were to submit.  We believe that if
Department officials continue to maintain this passive attitude, there is little
chance that the Act’s objectives can be fully achieved.
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Recommendations

1. Establish systems and controls to ensure that agencies file all
required notices and reports.

(Department officials disagree with this recommendation because they
believe it has already been done using a different approach. They state they
work directly with out-of-State contractors and other contractors who
contacted the Department seeking information about vendors or minority or
women-owned businesses. They also indicated that the Department has a
requirement that an out-of-State contractor document efforts made to seek
subcontractors and suppliers. This information leads to communication
between the Department and contractors.)

Auditors’ Comments - We recognize that the Department has taken some
action that will provide information about contractors. However, there is still
a need for the Department to develop a comprehensive system that will
improve its ability to identify all of the agencies not filing the required
notices and reports. In addition, the use of one system containing all of the
data would be preferable to the fragmented system described in the
Department’s response.

2. Review these notices and reports to determine if the Act’s objectives
are being achieved.

3. Maintain an active list of jurisdictions which exercise purchasing
preferences and take steps to negotiate an end to such practices.

4. Enhance communications with agencies to ensure that they
understand and are in compliance with the Act’s provisions.
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15-Day Notifications

Agency Compliance

The Act requires all agencies and authorities to comply with the following
provisions:

! Agencies must identify (flag) any procurement contract they have
awarded to out-of-State firms during the preceding three years.  This
notice must appear in the New York State Contract Reporter,  a
Department-published newspaper in which all agencies must list their
individual contracts that are valued at more than $5,000;

! Agencies must notify the Department at least 15 days before they
award any contracts valued at $1 million or more to an out-of-State
business enterprise.  The Department must then contact such firms
and encourage them to do some of the contracted work within the
State, or to use New York State subcontractors/suppliers in perform-
ing their contracted work;

! Agencies must provide their annual reports to the Department by June
of each year, listing all contract awards greater than or equal to
$100,000.  Authorities are required to report by February of each year
for all of their contracts, regardless of dollar amount.  Annual reports
are to describe the products or services provided under the contracts,
and the dollar value of each agreement, identify each contractor as in-
State or out-of State, and explain the process used to select the
winning contractors; and

! Contracts with firms that are valued at $1 million or more must
include clauses requiring contractors to document their efforts to use
New York State subcontractors/suppliers.  Contractors are also
required to notify the agency of these efforts.

Agencies are not always complying with their obligation to notify the
Department before they award contracts valued at $1 million or more to an
out-of-State business enterprise.  We compared the Department’s list of the
15-day notifications received from agencies during the audit period with a list
of State contracts valued at more than $1 million that had been awarded to
out-of-State firms.  This contract award information is listed in the annual
reports of the sampled agencies submitted to the Department.  We found that
the Department had not been notified about 172 of the 256 applicable
contracts, which were valued at $574 million.  The following chart illustrates
the breakdown of these contracts by agency.
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Agency Required on File  (in Millions)(*)

Number of Number of Missing Notification
Notifications Notifications Not Contract Dollars

LIRR  13  13 $ 44.0

Transit  26  25  131.6

DOT   9  6   17.0

OGS 208 128  382.2

 Totals 256 172 $574.8

(*) We excluded the MTA from our analysis, because it awarded only one contract
requiring a 15-day notification during the audit period.

In response to this issue, Department officials believe that our conclusion is
misleading since it is not probable that all of these contract dollars would be
available to New York-based firms based on the products or services.  They
cite several examples of contracts where, in the Department’s opinion, New
York State-based firms could not provide the products or services. 

We realize that while there is no guarantee that New York-based subcontrac-
tors would have been selected or would have even bid on all of these
contracts, the fact remains that by not being notified about the contracts, they
never had the opportunity to do so.  In addition, this information regarding
certain products was not provided to the audit team during our field work.

OGS replied to our report that the number of contracts where notifications
were not on file is incorrect. It had determined that 70 of the 128 contracts
OGS had an informal agreement with DED that notification would not be
necessary because there are no manufacturing/refining facilities located in
New York State. We discussed this matter with Department officials but they
did not confirm that such as agreement exists. As a result there is no basis for
changing the number in our table.

We also found that about half of the 147 notification forms that had been
submitted by all agencies, since the Act took effect, had been submitted  to
the Department fewer than 15 days before the contracts were actually
awarded.  Failure to notify the Department of these impending contracts
within the required time period makes it impossible for Department staff to
carry out their responsibilities as outlined in the Act.
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Annual Reports

DOT officials replied to our report that the number of notifications reported
as late for its contracts is incorrect. The number that remains in this report for
DOT reflects any changes that were required based on the additional
information received from DOT.

Department staff are supposed to review agencies’ annual reports to spot
trends as to the number of contracts awarded to either in-State or out-of-State
vendors.  This review can also identify out-of-State contracts for  products or
services that could be supplied in the future by New York State-based firms,
should these firms be given the opportunity to participate in the bidding
process.

We reviewed the Department’s annual report files as of August 28, 1995. We
were told these files contained all reports received during the first two years
after this requirement took effect.  We found that 23 (13 percent) of 180
agencies had submitted a letter or report to the Department based on this
requirement.  Although these 23 agencies were required to submit 46 annual
reports during the two-year period, just 32 reports were sent to the Depart-
ment.  Furthermore, 12 of these reports were submitted at least two months
after the due date.  Although the MTA, Transit and the LIRR prepared annual
reports they did not submit any to the Department during this period.  An
MTA official informed us that she was not aware of this requirement.
However, she assured us that the MTA would see that future annual reports,
including those of Transit and the LIRR, are submitted to the Department by
the due dates.

We reviewed ten of the annual reports prepared by the five sampled agencies,
and found that reported items, such as contractor location and year of contract
award, were often reported inaccurately.  In addition, our comparison of the
data in the reports showed that agencies are using inconsistent criteria to
classify  the in-State/out-of-State status of contractors.  As a result, the
Department has not received accurate information that management can use
to assess agency compliance, to identify any positive effects of the Act, or to
formulate plans for improvement.

For example, the agencies we reviewed generally used either the vendor’s
mailing addresses or the vendor’s unverified self-classification of its in-
State/out-of-State status.  We reviewed a total sample of 88 contracts at the
five agencies.  We found that the methods used had resulted in the misclassifi-
cation of several contractors.  The following table illustrates the methods used
and the number and dollar value of the misclassified contracts.
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Agency Annual Report Contractors* (in millions)

Method of Classifying
Contractor Dollar Value of

in-State/out-of-State Number of Corresponding
status on Misclassified Contracts

Transit Vendor Certification  4 of 20 $ 7.9

MTA Vendor Mailing Address  1 of  8   0.7

OGS Vendor Certification  4 of 20   9.5

DOT Vendor Mailing Address  6 of 20  37.5

LIRR Service Contracts - All  4 of 20   7.8
considered New York State

Purchase Contracts -
Vendor Mailing Address

 Totals 19 of 88 $63.4

* The misclassified contractors’ status includes both out-of-State contractors classified
as in-State, as well as, in-State contractors classified as out-of-State.

We also found that OGS has developed a third description for classifying
contractor location, New York State/Foreign.  According to OGS officials,
this category includes contractors whose products contain both in-State and
out-of-State components.  However, OGS has not conveyed this definition to
contractors so that they know whether or not their businesses should be
classified  in this category.  Further, several agency officials indicated that
annual report misclassifications occurred because their staff had been
confused about the definition of a New York State business enterprise.  They
also found it difficult to obtain information from contractors about where the
related work was performed.

We  also found that DOT, Transit and the LIRR had not reported their
contracts by the total award amount, as required by the Act; instead, they
were reported in terms of annual expenditures, regardless of the year in which
the contract was awarded, negating the benefits of the annual report.  For
example, we found that 32 contracts included in DOT’s 1993-94 annual
report had actually been awarded during fiscal year 1992-93.  As a result, the
contract value reportedly awarded in this report was overstated by $7.4
million.  Based on our review of 15-day notifications at both DOT and OGS,
we also found that several contracts, valued at approximately $22 million, had
been awarded during the audit period, but had not been reported in any of the
appropriate annual reports.  Therefore, the information provided to Depart-
ment officials was incomplete.
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Contractor
Compliance
Requirements

According to the Act, all agencies should include the following clauses in the
bid packages sent to potential contractors, and promulgate procedures to
ensure contractor compliance with these clauses.

(1) “All contractors receiving awards of $1 million or more must either
document their efforts to obtain New York State-based subcontractors
or suppliers, provide a statement indicating that they do not intend to
use subcontractors, or state the methods they used to try to obtain
New York State-based subcontractors without success.  All successful
contractors, regardless of award amount, must list available job
opportunities with the New York State Department of Labor.”

(2) “Contractors located in a foreign country must cooperate with New
York State in trying to obtain contracts for New York State-based
business enterprises in their country of domicile.”

(3) “As of August 2, 1994, contractors that are located in a jurisdiction
deemed discriminatory toward New York State-based vendors, and
that would perform any part of their contracted work outside of New
York State, may be denied the contract award.”

We found that three of the agencies we reviewed had not included either the
first and/or second clauses in their bid packages for 37 (45 percent) of the 83
applicable ($1 million) contracts in our sample.  In addition, four of the five
audited agencies had not added the third clause to any of their contracts.
None of the agencies we reviewed had implemented procedures directing
contractors to comply with these clauses.

If these clauses are not incorporated into the contracts, and the agency does
not monitor the contractors’ performance to determine if they have taken
these actions, there is a high risk that the Act will not achieve its goal of
expanding opportunities for New York State businesses to participate in State
contracts.

We believe these deficiencies exist because agency officials have placed a low
priority on compliance with Act provisions.  However, agencies’ officials told
us that they were not aware of any requirement for them to monitor
contractor compliance with the bid clauses.  They also cited the Department
for providing little guidance on how to comply successfully with Act
provisions.

Several agency representatives claimed that compliance with Act provisions,
particularly for Federally-funded contracts, would be contrary to Federal rules
and regulations.  Such rules, they said, require that all “procurement
transactions will be conducted in a manner providing full and open competi-
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tion..,” and “prohibit[s] the use of statutorily or administratively imposed in-
State or local geographical preferences in the evaluation of bids or propos-
als...”  However, the Act does not inhibit competition, nor does it contain any
preferential provisions.  Instead, the Act’s primary purpose is to enable more
New York-based businesses to compete for government contracts.

Recommendations

The Commissioner should encourage agencies to:

5. Meet with Department representatives to obtain a better under-
standing of Act requirements.

6. Develop procedures and controls to ensure that:

a. All notices and reports required by the Act are prepared
according to Act specifications and are submitted to the
Department by the mandated due dates;

b. Contracts are not awarded to vendors that do not qualify
under the Act; and

c. All successful contractors comply with provisions described
by all clauses that must appear in the bid packages,
according to the Act.
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Auditors’ Note: We changed the word “restrictive” to “preferential.”

See
Auditors’

Note
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