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Report 2004-S-45 
 
 
Ms. Michelle Donaldson 
Commissioner 
New York State Division of Human Rights 
One Fordham Plaza, Fourth Floor 
Bronx, NY  10458 
 
Dear Ms. Donaldson: 
 
The following is our audit report addressing the timeliness of the Division of Human 
Rights’ processing of discrimination complaints for the period April 1, 1999 through 
March 31, 2004.  
 
We performed this audit pursuant to the State Comptroller’s authority, as set forth in 
Article V, Section 1 of the State Constitution, and Article II, Section 8 of the State 
Finance Law.  We list major contributors to this report in Appendix A. 
 
 
 
Office of the State Comptroller 
Division of State Services 
 
 
August 10, 2006 
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EXECUTIVE SUMMARY 
 

NEW YORK STATE DIVISION OF HUMAN RIGHTS  
TIMELINESS OF PROCESSING DISCRIMINATION 
COMPLAINTS 

 
SCOPE OF AUDIT 

 
he New York State Division of Human Rights (Division) enforces the Human 
Rights Law (Law) to ensure all citizens have equal opportunity in 

employment, housing, public accommodation, education and credit. The 
Division provides an alternative to the court system for resolving discrimination 
claims. Each year, the Division receives more than 5,000 new claims, most of 
which allege employment discrimination. The Division has nine regional offices, 
a number of specialized units and a Central Office in the Bronx. The Division 
employs 203 full-time staff, including investigators, Administrative Law Judges 
(Judges) and attorneys. Division procedures specify steps for complaint 
processing, and the Law states certain processing timeframes. Regional offices 
investigate complaints, and determine whether there is probable cause to 
support the allegation of discrimination. If probable cause is not found, the 
regional office closes the case; if probable cause is found, the complaint 
advances to a hearing. A case can be withdrawn or resolved by the parties at 
any time during the process. The Law states the Division should complete its 
investigation within 180 days of the date the complaint is filed. If probable 
cause is found, the Law allows the Division 285 days from the date the 
complaint was filed to hold a public hearing and 180 days after the 
commencement of the hearing to render a determination and resolve the 
complaint (for a total of 465 days from the filing date).  These timeframes are 
directory in nature and, as such, set goals the Division should attempt to meet. 

T 

 
In a prior audit (Report 99-S-27, issued February 11, 2000), we found the 
Division routinely exceeded the above statutory timeframes, and recommended 
the Division take steps to reduce its backlog of cases and to expedite complaint 
processing. Our current audit addressed the following questions about Division 
complaint processing for the period April 1, 1999 through March 31, 2004: 

 
• Has the Division reduced its backlog of cases? 
 
• Does the Division process complaints in conformance with Division 

procedures and statutory timeframes? 
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AUDIT OBSERVATIONS AND CONCLUSIONS 
 

e found the Division has significantly reduced its backlog of open cases 
between April 1, 1999 and March 31, 2004.  However, despite this 

decrease, the Division still does not process complaints within the timeframes 
stated in the Law. Regional offices completed investigations late for 73 percent 
of the cases they closed during fiscal years 2003 and 2004, and Central Office 
was late finalizing 63 percent of the cases that advanced to the hearing stage.  
In addition, our audit determined the Division processes complaints in 
accordance with its stated procedures.  Therefore, even though Division staff 
are following the steps, as prescribed, to process complaints, the Division takes 
far too long to perform these steps.  An investigation can take 2 to 3 years, and 
more years may pass before a hearing is scheduled to redress the impact of 
the discrimination that occurred. 

W 

 
Our review of Division statistics showed that, between April 1, 1999 and March 
31, 2004, the Division’s backlog of open cases has declined 33 percent in 
regional offices and 70 percent in Central Office.  Division officials attribute 
these reductions to the addition of staff; the creation of special units to target 
old cases; and the increased use of conciliation to resolve complaints.  (See pp. 
15-17) 
 
To determine whether the Division currently processes complaints in 
conformance with timeframes, we reviewed the 13,686 cases the Division 
closed in regional offices (12,259 cases) and in Central Office (1,427 cases) 
between April 1, 2002 and March 31, 2004.  We found that regional offices took 
more than 180 days to investigate 73 percent of the cases they closed. Further, 
almost two-thirds of the cases that went to the hearing stage were processed 
late; for nearly all these late-processed cases, Central Office took between 5 
and 10 years to finalize - a step that should occur within 465 days of the filing 
date.  Among the reasons contributing to the Division’s chronically late 
processing are: the absence of a strategic plan for achieving timely 
performance; inefficient staffing; and the relatively low productivity standards for 
investigators.  (See pp. 20-26)  
 
We also reviewed a sample of 50 individual cases closed in regional offices (45 
cases) and Central Office (5 cases) during fiscal years 2003 and 2004, both to 
verify that cases were processed in conformance with Division procedures, and 
to identify processing delays. We concluded the Division followed its processing 
procedures in all the cases we examined. However, 29 of the 45 cases closed 
in regional offices were closed late, with investigations that averaged 533 days. 
In fact, these cases were not even assigned to investigators until 218 days, on 
average, after the filing date. Once assigned, cases were often subject to 
extended processing delays.  For the five cases that advanced to the hearing 
stage, the processing time from the date of filing to the date of a first hearing 
averaged about 6.3 years.  To effectively ensure that all citizens have access to 



 
equal opportunity, we recommend that Division officials initiate actions to foster 
compliance with timeframes; develop a strategic plan to achieve this timeliness 
commitment; improve productivity in regional offices; reduce assignment and 
inactivity delays; and regularly monitor processing performance to verify 
compliance with timeframes.  (See pp. 26-32) 
 

COMMENTS OF DIVISION OFFICIALS 
 

ivision officials did not respond specifically to our recommendations, and 
they disagreed with some of our observations and conclusions.  They also 

indicated that our findings do not describe the Division’s current operations.  
Division officials also disagreed with some of our audit methodology and report 
presentation.  The Division’s response focuses on critiquing the audit and does 
not address the report’s recommendations.  This is unfortunate.  While our 
audit acknowledges the improvements made to date by the Division in reducing 
the backlog of open cases, it also points out the need for the Division to do 
more in order to serve the public in the way the Law intended.  We believe 
implementing our recommendations would help in this regard.   

D 
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INTRODUCTION 

 
Background 

 
he State Division of Human Rights (Division) was created 
under the Human Rights Law in 1968.  The Division 

enforces the Human Rights Law (Law) ensuring that New 
Yorkers have equal opportunity in employment, housing, public 
accommodation, education and credit.  It also serves as an 
alternative to the court system for resolving discrimination 
claims.  The Division’s primary functions are investigating and 
adjudicating complaints about employment, housing, and other 
forms of alleged discrimination.  Each year, the Division 
receives, on average, more than 5,000 new claims, about 90 
percent of which pertain to alleged employment discrimination. 
As of March 31, 2004, Division records showed its caseload 
totaled 4,653 cases.  

T 

 
The Division has nine regional offices located throughout the 
State (Albany; Binghamton; Buffalo; Rochester; Brooklyn; Long 
Island; Upper Manhattan; Lower Manhattan; and Peekskill), two 
satellite offices, and a Central Office in the Bronx.  There are 
also four specialized units: the Office of Sexual Harassment 
(OSH); the Office of AIDS Discrimination (OAD); the Housing 
Contract Unit (HCU); and the Office of Case Review and 
Special Projects.  The Division employs 203 full-time staff, and 
its budget for the fiscal year ended March 31, 2004 was $17.9 
million.  
 
The Division’s process for investigating and adjudicating 
complaints begins when an individual files a discrimination 
complaint (the complainant) at a Division regional office within 
one year of the alleged violation.  The regional office then mails 
the complaint to the employer alleged to have committed the 
violation, and assigns the case to a Division investigator who 
investigates whether discrimination may have actually occurred.  
During this phase, the investigator identifies issues in the case, 
and also attempts to mediate or conciliate the complaint.  Some 
cases are dismissed during the investigative stage 
(administrative dismissals) for a variety of reasons (e.g., 
complainant cannot be located; to proceed with action in 
Federal court).  The complainant is free to withdraw the 
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complaint or proceed to civil court during the investigation 
process.   
 
At the conclusion of the investigation, the Regional Director 
determines whether or not there is probable cause (evidence to 
support) for the discrimination alleged in the complaint.  If 
probable cause is found, the case is transferred to the Hearing 
Unit in Central Office, where the parties again attempt 
conciliation.  If this conciliation effort fails, a formal public 
hearing is scheduled before an Administrative Law Judge 
(Judge). After the hearing, the Judge will prepare a 
recommended order that either supports or dismisses the 
allegation of discrimination and identifies a remedy to redress 
the impact of any violation that occurred.  Subsequently, the 
Commissioner reviews the order, and if she agrees with the 
facts in the case, issues a Commissioner’s Order which closes 
the case. 
 
The Law prescribes a total of 465 days from the date a 
complaint is filed for the Division to investigate and adjudicate 
the case.  Within this period, the Law states specific timeframes 
for investigating a complaint and determining whether probable 
cause exists; if probable cause is found, for issuing and serving 
the respondent with a Notice of Hearing; for holding a public 
hearing; and for issuing a Commissioner’s Order.  These 
timeframes are directory in nature and, as such, set goals the 
Division should attempt to meet. 
 
In our prior audit (Report 99-S-27, issued February 11, 2000), 
we examined the Division’s complaint processing activities for 
the 15 months ended June 30, 1999 and found the Division 
routinely exceeded timeframes stated in the Law.  We found 
that delays were pervasive in the Division’s handling of 
complaints, from assignment to resolution, and recommended 
the Division take a number of actions to reduce its backlog of 
complaints and to expedite complaint processing.  Mitchell 
Titus, a consultant hired by the New York State Division of the 
Budget to identify ways to reduce the Division’s complaint 
processing backlog, noted in 1997 that there were often lengthy 
gaps in the investigation process that added to processing 
delays. This consultant also analyzed historical Division 
statistics for workload and processing time, based on certain 
assumptions (e.g., pay rates; total work hours available per 
year).  Mitchell Titus concluded that the Division’s Tasks and 
Standards (Standards) for investigators, which require 
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investigators to close seven to 10 cases per month, set 
relatively low expectations for investigator productivity.  
 
In a follow-up review to our initial audit (Report 2001-F-15, 
issued October 16, 2001), we found that while the Division had 
made some progress in reducing its backlog of open cases as a 
result of improved procedures, more needed to be done.   
 
In recent years, the Division has added two full-time judges and 
one part-time judge, as well as two additional prosecution 
attorneys, and has supplemented the regional office staff with 
new staff who work in a centralized unit dedicated to HUD 
cases.  In addition, the Division created the Central Case 
Resolution Unit to handle both old cases and overflow from the 
regional offices.  In August 2004, the agency underwent a major 
change with the implementation of a new automated Case 
Management System (CMS), which replaced the Division’s 
Case Tracking System (CTS). Division officials believe the CMS 
will enhance processing timeliness.  
 

Audit Scope, Objectives and Methodology 
 

e audited the Division’s complaint-processing procedures 
and regional office staffing and productivity for the period 

of April 1, 1999 through March 31, 2004.  One of the objectives 
of our performance audit was to determine whether the Division 
has been successful in reducing its backlog.  Another audit 
objective was to determine whether the Division currently 
processes complaints in accordance with the Division’s stated 
policies and procedures for case processing and within the 
timeframes stated in the Law.  

W 

 
To accomplish these objectives, we reviewed applicable 
statutes, rules regulations, and Division policies and 
procedures.  We interviewed officials at the Division’s central 
office and regional offices to determine the reasons for the 
variations in staffing and caseloads and to determine whether 
intake and processing procedures at the various regional offices 
are standardized.  We also obtained a listing of all discrimination 
cases that were closed during fiscal years 2003 and 2004.  This 
list was generated by Division officials, using CMS, their current 
computer system.  We sorted the list by office and complaint 
filing date.  We judgmentally selected 5 of the 17 regional 
offices, based on both their production levels, in terms of total 
annual cases investigated, and geographic location.  The offices 
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selected were the Albany, Brooklyn, Long Island, and Lower 
Manhattan regional offices and the Rockland County 
Commission of Human Rights (Rockland).  Rockland is an 
independent, local human rights commission that has an 
agreement with the Division through which the Division’s 
Peekskill regional office processes discrimination complaint 
cases filed in the Rockland office.  
 
The listing we obtained comprised two databases of complaint 
cases: the first database, which contained 12,259 cases, 
included all cases closed by regional offices during fiscal years 
2003 and 2004; the second database, included 1,427 cases that 
had advanced to the Hearing Unit, and had been closed during 
fiscal years 2003 and 2004.  To test processing timeliness, we 
selected a random sample of 50 cases, comprising 45 cases 
(90 percent) closed in regional offices and 5 cases (10 percent) 
closed in Central Office.  The composition of our sample 
reflected Division processing statistics, which show that the 
majority of Division cases are closed in the regional offices.  We 
separated the first database into two groups: the first group 
contained only administrative convenience dismissals; the 
second group contained the remaining determinations.  For 
each of the five offices sampled, we reviewed one randomly 
selected administrative convenience dismissal case for the 
propriety of the dismissal; eight cases closed in regional offices 
for other reasons; and one case that advanced to the Hearing 
Unit because probable cause was found to exist.  
 
We conducted our audit in accordance with generally accepted 
government auditing standards.  Such standards require that we 
plan and do our audit to adequately assess those Division 
procedures and operations included within the audit scope.  
Further, these standards require that we understand the 
Division’s procedures and operations that are included in our 
audit scope.  An audit includes examining, on a test basis, 
evidence supporting transactions recorded in the accounting 
and operating records and applying such other auditing 
procedures as we consider necessary in the circumstances.  An 
audit also includes assessing the estimates, judgments and 
decisions made by management.  We believe our audit provides 
a reasonable basis for our findings, conclusions and 
recommendations. 
 
In addition to being the State Auditor, the Comptroller performs 
certain other constitutionally and statutorily mandated duties as 
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the chief fiscal officer of New York State, several of which are 
performed by the Division of State Services.  These include 
operating the State’s accounting system; preparing the State’s 
financial statements; and approving State contracts, refunds, 
and other payments.  In addition, the Comptroller appoints 
members to certain boards, commissions and public authorities, 
some of whom have minority voting rights.  These duties may 
be considered management functions for purposes of evaluating 
organizational independence under generally accepted 
government auditing standards.  In our opinion, these 
management functions do not affect our ability to conduct 
independent audits of program performance. 
 

Response of Division Officials to Audit 
 

e provided Division officials with a draft copy of this report 
for review and comment.  Their comments were 

considered in preparing this report, and are included as 
Appendix B.  In addition, State Comptroller’s Notes in response 
to Division comments, are included as Appendix C.   

W 

 
Division officials did not respond specifically to our 
recommendations, and they disagreed with some of our 
observations and conclusions.  They also indicated that our 
findings do not describe the Division’s current operations.  
Division officials also disagreed with some of our audit 
methodology and report presentation.  The Division’s response 
focuses on critiquing the audit and does not address the report’s 
recommendations.  This is unfortunate.  While our audit 
acknowledges the improvements made to date by the Division 
in reducing the backlog of open cases, it also points out the 
need for the Division to do more in order to serve the public in 
the way the Law intended.  We believe implementing our 
recommendations would help in this regard.   
 
Within 90 days after final release of this report, as required by 
Section 170 of the Executive Law, the Commissioner of the 
Division of Human Rights shall report to the Governor, the State 
Comptroller and the leaders of the Legislature and fiscal 
committees, advising what steps were taken to implement the 
recommendations contained herein, and where 
recommendations were not implemented, the reasons therefor. 

13 





 

REDUCTION IN THE DIVISION’S CASELOAD 

 
n our current audit, we reviewed open caseload statistics, as 
prepared by Division officials, for cases in the investigation 

and hearing stages for the period April 1, 1999 through March 
31, 2004.  Our objective was to determine whether the Division 
had been successful in reducing its number of open cases.  As 
shown in Table 1, we found that open caseload has declined 33 
percent in the  regional offices and in the specialized units from 
6,938 cases in April 1, 1999 to 4,653 cases in March 31, 2004.  
 
 
 

Table 1:  Regional Office Caseload Statistics (4/1/99 – 3/31/04) 

I 

Caseload as 
of  4/1/99 3/31/00 3/31/01 3/31/02 3/31/03 3/31/04 

Upstate 
Regional 
Offices 

1,940 2,162 2,016 1,796 1,499 1,241 

Downstate 
Regional 
Offices 

3,454 4,326 4,282 3,986 3,236 2,150 

Specialized 
Units 1,544 1,340 1,502 1,305 1,262 1,262 

6,938 7,828 7,800 7,087 5,997 4,653Total 
 
 
 
We also determined that the open caseload in the hearing stage 
declined during the same period, as shown in Table 2 which 
follows.  As of April 1, 1999, the beginning open caseload in 
hearings was 2,842 cases, and the ending open caseload as of 
March 31, 2004 was 854, a 70 percent decrease.  
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Table 2:  Hearings Caseload Statistics  (4/1/99 – 3/31/04) 
Caseload 
as of 4/1/99 3/31/00 3/31/01 3/31/02 3/31/03 3/31/04

Central 
Office 2,842 2,494 2,175 1,731 1,297 854

 
We asked Division officials to identify the actions they had taken 
to decrease the case backlog during the above five-year period. 
Division personnel said they had taken numerous steps to target 
and close backlogged cases.  For example, Division officials 
indicated they used Assistant Program Aides (APAs), 
nonprofessional staff who perform some initial processing steps 
at intake, to allow investigators more time to focus on 
investigations.  Division officials also noted that they created the 
Central Case Resolution Unit (CCRU) in August 1989 primarily 
to investigate very old cases, as well as overflow cases from 
regional offices.  The CCRU was responsible for closing 11.5 
percent of the cases closed during fiscal years 2003 and 2004. 
Officials also credited the Review Project (Oldest Case Project), 
established in July 1999 to identify ways to process cases in a 
more timely manner, with helping them reduce the backlog. 
However, Division officials discontinued the Oldest Cases 
Project in mid-2002 and dismantled the CCRU in November 
2004 because they stated investigators in these units were 
working on cases whose filing dates were the same as those of 
current cases.  
 
Division officials also attributed the backlog reduction at the 
hearing stage to increased staff positions.  Between fiscal years 
1999 and 2003, State payroll data shows the Division added 
staff positions for investigators (9), prosecution attorneys (2) 
and Judges (2.5 FTEs), and increased the number of hearing 
rooms available.  Officials also stated they used interns as law 
clerks during the summer months to assist investigators, 
attorneys and Judges.  Officials also noted that they strongly 
encourage complainants and respondents to participate in 
mediation and efforts that result in resolving complaints and 
closing related cases.  
 
In addition, Division officials said they approve investigator 
overtime to close employment discrimination complaints filed 
with the Federal Equal Employment Opportunity Commission 
(EEOC).  Under contract with the EEOC, the Division receives 
$500 for most State EEOC cases it closes by the end of the 
Federal contract year, on the condition the Division closes a 
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stated minimum number of cases.  The Division approves 
overtime for staff to close as many EEOC cases as possible by 
this deadline.  During the five-month period of June 2003 
through October 2003, the Division paid $54,388 in overtime to 
close EEOC cases.  Subsequent to our audit fieldwork, Division 
officials indicated that the use of overtime resulted in closing an 
additional 703 cases.  As this was after our audit, we did not 
confirm this information.   
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CONFORMANCE WITH TIMEFRAMES AND 
DIVISION POLICIES   

 
he Law and Division policies state procedures to be followed 
in processing discrimination complaints, and the Law states 

timeframes for processing such cases.  We tested to determine 
whether the Division had investigated cases that were closed 
within our two-year sample period within the timeframes set by 
the Law and in accordance with Division policies and 
procedures.  These timeframes are directory in nature and, as 
such, set goals the Division should attempt to meet.  We tested 
processing times for the 13,686 cases the Division closed in 
either regional offices (12,259 cases) or Central Office (1,427 
cases) during our two-year sample period. We tested 
processing timeliness for a sample of 50 cases, randomly 
selected from among the 13,686 cases, comprising 45 cases 
closed in regional offices and five cases closed in Central 
Office.  To verify that cases were processed in compliance with 
Division policies, we reviewed the processing steps performed 
for the 45 cases closed in regional offices.  

T 

 
We found the Division adheres to the Law and Division policies 
and procedures for the processing of new complaints filed with 
the Division.  However, we also found that the Division generally 
does not process complaints within the timeframes stated in the 
Law.  Regional offices completed investigations late for the 
majority of the 12,259 cases they closed, and Central Office 
was late finalizing two-thirds of the 1,427 cases that it received 
for hearings advanced to the Hearing Unit.  Therefore, even 
though Division staff are following the steps, as prescribed, to 
process complaints, the Division takes far too long to perform 
these steps to provide relief to victims of discrimination.  Thus, 
Division officials should make a committed effort to foster 
compliance with the timeframes stated in the Law so the 
process can resolve discrimination complaints promptly.   
 

 19 



 

Adherence to Law and Division Policies 
 

he Law and the Division’s own policies specify the basic 
steps the Division should follow to process new complaints 

and to investigate the existence of probable cause to support 
the discrimination alleged in the complaint.  For example, the 
Division’s process requires that, when a complaint is filed, a 
case file should be constructed; the complaint should be served 
on the respondent, and the response should be received; an 
initial investigation plan should be developed; and the case 
should be assigned to an investigator.  Our review of the 45 
sampled cases closed in regional offices verified the Division’s 
adherence to these processes and procedures.  We concluded, 
based on our review of the case files and other Division records, 
that the Division performed all the processing steps required by 
Law and its own policies and procedures to investigate these 
complaints.  

T 

 

Processing Timeliness 
 

he Law states that the investigation of discrimination 
complaints be completed within 180 days of the date the 

complaint was filed with the Division.  If the investigation 
determines there is probable cause that discrimination occurred, 
the Law requires that a Notice of Hearing be issued and served 
on the respondent within 270 days of the filing date (for cases 
that are not settled or resolved through conciliation); hold a 
public hearing no more than 15 days after the Notice of Hearing 
is issued; and make a determination and prepare a 
Commissioner’s Order within 180 days of the date the hearing 
began.  These timeframes are directory in nature and, as such, 
set goals the Division should attempt to meet.   

T 

 
All Division Cases Closed During Our Scope Period  
 
To test case processing timeliness overall, we reviewed 
processing times for all 13,686 complaints closed between April 
1, 2002 and March 31, 2004.  Regional offices closed 12,259 of 
the 13,686 cases for a variety of reasons:   
 

• 71 percent of the cases (8,651) were closed because 
Regional Directors determined there was no probable 
cause that discrimination had occurred.   
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• 13 percent of the cases (1,587) were closed because the 
complainant withdrew the case.   

 
• 9 percent of the cases (1,114) were closed because a 

settlement was reached based on a conciliation 
agreement between the parties.   

 
• 5 percent of the cases (654) were closed administratively 

for reasons such as respondent bankruptcy, parallel 
proceedings with Federal Title VII of the Civil Rights Act 
of 1964 and the Americans with Disabilities Act, failure of 
the complainant to cooperate, or inability to locate the 
complainant.   

 
• The remaining 2 percent of the cases (253) were closed 

for various miscellaneous reasons such as lack of 
jurisdiction.   

 
During our prior audit, investigators at the regional offices 
concluded that no probable cause existed for more than half of 
the cases closed (56 percent of 2,945 cases) during the nine-
month period ended December 31, 1998.  More recently, the 
number of no probable cause determinations has increased 
significantly to 71 percent of the closed cases.  While our audit 
did not seek to determine why this was occurring, we note that 
where there is a finding of no probable cause, the complainant 
may appeal to the State Supreme Court within 60 days.  We 
asked the Division to provide us with the number of no probable 
cause cases that were appealed to the State Supreme Court by 
the complainant, and the results of those appeals.  Division 
officials reported that 54 No Probable Cause determinations 
were appealed.  None of the appeals were successful.   
 
Central Office closed the remaining 1,427 complaints that had 
advanced to the hearing stage because an investigation had 
determined probable cause that discrimination occurred.  These 
cases were closed as a result of conciliation, settlement or a 
Commissioner’s Order following a hearing.   
 
We found that regional offices closed 27 percent of the 12,259 
cases within the 180-day investigatory timeframe stated in the 
Law.  However, regional offices took more than 180 days to 
reach a determination as to jurisdiction and probable cause for 
the remaining 8,947 cases (73 percent) they closed during this 
period.  Of the 8,947 cases that were not processed on time, 
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regional offices took between 181 days and 14 years to 
complete investigations and issue determinations. About 3,006 
(34 percent) of the late-processed cases were closed within one 
year of filing.  However, 64 percent of the late-processed cases 
involved investigations that took one to four years to complete.  
A relatively small number of late cases took regional offices over 
four years to close.   
 
Our review showed that the regional offices closed the 8,947 
cases for the following reasons: 

 
• 74 percent of the cases (6,651) were closed because 

Regional Directors determined that there was no 
probable cause.   

 
• 10 percent of the cases (897) were closed because the 

complainant withdrew the case.   
 
• 8 percent of the cases (688) were closed because a 

settlement was reached based on a conciliation 
agreement between the parties.   

 
• 6 percent of the cases (575) were closed 

administratively.   
 
• The remaining 2 percent of the cases (136) were closed 

for various miscellaneous reasons.   
 
Division case statistics also showed that, for the 1,427 cases 
that advanced to the hearing stage because an investigation 
determined there was probable cause the Law was violated, 
Central Office finalized only 523 cases (37 percent) within the 
465 days stated in the Law.  For 712 of the remaining 904 cases 
(79 percent) which were processed late, Central Office took 
between 5 and 10 years to complete.  
 
Division officials acknowledge that, in most cases, they do not 
meet the processing timeframes.  Division officials indicated that 
the timeframes are not requirements stated in the Law, but only 
directives that set goals the Division should attempt to meet. 
While we agree the courts have ruled that these timeframes are 
directory in nature, the courts have also added that the 
Legislature intended that the Division make a reasonable effort 
to achieve these goals.  As was the case with our prior audits, 
we believe that, given such legislative intent, it is only 
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appropriate that we highlight substantial and persistent delays 
on the part of the Division in the resolution of these cases.  We 
reiterate this argument in our current audit.  
 
Division officials also explained there are a number of reasons 
they do not usually meet the timeframes.  According to Division 
officials, in their efforts to reduce the backlog, they diverted staff 
resources to handle very old cases, which made it more difficult 
to process current cases in a timely fashion.  For example, 
Division officials told us that old cases identified in the File 
Review Project were sometimes returned to regional offices for 
further investigation, which added to investigators’ overall 
caseload.  They also stated that the CCRU, which also identified 
old cases for completion and closure, was staffed by Division 
employees hand-picked from various regional offices.  Division 
officials also attribute processing delays to the shortcomings of 
the Case Tracking System (CTS), the case management 
system in place for the duration of our audit scope.  Officials 
stated that, Central Office supervisors were unable to monitor 
the progress of case investigations because CTS was not an 
on-line real-time system and updating of central files was not 
always reliable.  The Division contends that CMS, the new 
system it implemented in August 2004, contains certain features 
(e.g., notification of the next processing step due for each case) 
that will enable management to monitor processing timeliness.  
 
We agree that diverting Division staff to the tasks of reducing 
the case backlog could account for a certain amount of delay in 
processing current cases, and recognize that CMS could 
enhance the Division’s oversight capabilities.  However, we also 
note that reducing the backlog and replacing the CTS should 
have been part of a Division strategic plan, with a stated 
objective of processing cases within timeframes stated in the 
Law, and monitoring to ensure that the objective was met. 
 
We found that some regional offices use a number of practices 
that regional office supervisors believe are effective in improving 
processing efficiency.  However, according to one of the 
supervisors we contacted, Division managers did not make a 
coordinated effort to review and share practices that produce 
results in terms of reducing processing delays.  Regional office 
officials told us they used the following practices to help reduce 
case processing delays:  
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• Gathering relevant case information during intake 
(Buffalo, Lower Manhattan and OSH); 

 
• Assigning cases by oldest date, or to the investigator who 

performed the intake (Buffalo); 
 

• Scheduling conferences by computer (Buffalo);  
 

• Scheduling conferences within a week of assignment 
(Peekskill); 

 
• Holding monthly meetings to review case status and 

establish timeframes (Rochester); 
 
• Holding outreach sessions to tell employees/employers 

about their rights and responsibilities under the Law 
(OSH); and  

 
• Using student interns to assist with routine tasks (all 

offices except Binghamton).  
 
Division management should analyze the above practices to 
determine the extent to which they are successful in increasing 
processing timeliness.  Management should then promote the 
most effective practices, ensure their consistent use at all the 
regional offices and monitor processing statistics to verify that 
the practices really work to reduce processing time.  Such 
coordination would be especially helpful for the regional offices 
that have had lower case processing productivity.  
 
We also determined that low productivity and inefficient staff 
utilization also contribute to delays in case processing. 
According to Division Standards, each regional office 
investigator should submit seven to 10 approved final 
investigation reports for closing per month, for yearly production 
of 84 to 120 closed cases per investigator.  However, our 
analysis of Division caseload statistics as of March 31, 2004, as 
shown in Table 3 which follows, determined that investigators in 
three of the specialized units do not meet this standard.  
 
We also found that the caseload per investigator varies from 
regional office to regional office.  To compare caseload data, we 
determined the average caseload per investigator as of March 
31, 2004, using case and workforce data obtained from Division 
officials.  As shown in Table 3, there are 67 investigators 
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working in regional offices, and the average caseload per 
investigator ranged from 14 (OADI) to 120 (OSHI) cases.  While 
some regional offices, such as Upper and Lower Manhattan, 
had relatively high average caseloads per investigator (75 and 
84 cases, respectively), their FTE investigator staffing (five and 
6.25 FTE investigators, respectively) was lower than that of 
Rochester, where the average caseload for the eight FTE staff 
was only 59 cases.  
 

Table 3:  Division Caseload/Staffing Analysis 

 
Regional Office 

Caseload 
As of 

March 31, 
2004 

FTE 
Investigators 

Average 
Caseload 
Per FTE 

Investigator 

 
Number of 

Cases 
Closed In 

Fiscal Year 
2003-04 

Average 
Monthly 
Cases 
Closed 

Average 
Monthly 
Cases 

Closed Per 
Investigator

Albany 214 4.00 54 350 29  7 
Binghamton 193 3.00 64 289 24  8 
Brooklyn 320 5.75 56 568 47  8 
Buffalo 362 5.00 72 476 40  8 
Long Island 556 7.00 79 672 56  8 
Lower Manhattan 524 6.25 84 836 70 11 
Peekskill 375 5.00 75 482 40  8 
Rochester 472 8.00 59 728 61  8 
Upper Manhattan 375 5.00 75 546 46  9 
CCRU 334 7.00 48 791 66  9 
HCU 75 3.00 25 119 10  3 
OADI 14 1.00 14   46 4  4 
OSHI 839 7.00 120 497 41  6
Total  4,653    67.00          —        6,400    534          — 
Average            69    8  

 
One of the reasons the caseload per investigator varies from 
office to office is that the Division staffs according to its historic 
staffing patterns, and not according to caseload numbers. 
Staffing to match actual workload would distribute the caseload 
more equitably, and help improve overall productivity.  Division 
officials emphasized that there are a variety of factors, other 
than caseload numbers, that need to be taken into account 
when reassigning staff.  For example, there are Civil Service 
regulations, and any decision to reassign staff must be based 
on long-term case filing trends. 
 
We believe Division officials must commit with reasonable effort 
to meet the 180/270 day directives which provide for adequate 
enforcement of the Law for persons who file complaints with the 
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Division.  When lengthy delays occur, case witnesses can forget 
important details or move away; in some cases, witnesses or 
complainants may even die before the case is closed.  For 
example, in one of our sampled cases, the respondent was 
served with the complaint on October 16, 1996.  However, the 
regional office did not reach a determination of probable cause 
until October 26, 1998, and the pre-hearing conference was not 
scheduled until July 8, 2003.   
 
Sample Cases Closed  
 
Cases are closed in regional offices when Regional Directors 
determine there is no probable cause that discrimination 
occurred.  However, cases are also closed in regional offices 
when the complainant withdraws the case, as a result of a 
settlement between the parties, or based on an administrative 
convenience dismissal (ACD).  
 
To examine the extent to which regional offices closed individual 
cases within 180 days, we reviewed the processing steps for a 
sample of randomly selected cases that were closed during our 
two-year sample period.  The 50 cases were selected from each 
of 5 regional offices.  We judgmentally selected these five 
offices to provide a sample of complaints from throughout the 
State that were processed by offices with different activity levels 
(higher vs. lower caseload).  For each of the five offices 
sampled, we reviewed one randomly selected ACD case to 
assess the propriety of the dismissal; eight cases that were 
closed for reasons other than ACD; and one case that advanced 
to the Hearing Unit.  
 
We found that cases closed as a result of an ACD had been 
appropriately reviewed and dismissed according to stated 
Division policy and practices.  We also found that regional 
offices closed 17 of the cases within the 180-day timeframe. 
However, regional offices did not complete their investigation 
and make a determination within 180 days for the remaining 33 
cases (68 percent) in our sample.  These 33 cases included 29 
cases that were closed in regional offices, and 4 of the 5 cases 
that were forwarded to Central Office based on a determination 
of probable cause.  Of the 29 cases closed in the regional 
offices, the average time Division investigators took to reach a 
determination was 533 days from the date of filing.  In other 
words, complainants in these cases had to wait about 1.5 years, 
on average, rather than 180 days, to learn the outcome of the 
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Division’s investigation concerning their allegation of 
discrimination.  
 
In reviewing the processing steps regional offices performed for 
these 29 cases, we identified a number of reasons Division staff 
took three times longer than the Law allows to complete 
investigations and close cases.  We noted significant delays in 
assigning cases to investigators.  For example, for the 29 cases 
in our sample, assignment alone often took more than 180 days. 
In fact, it took 218 days from the filing date, on average, for an 
investigator to be assigned to these 29 cases.  In one sampled 
case, the Division did not assign an investigator to the case until 
799 days after the filing date.  Less than three months later, the 
case was withdrawn with benefits (i.e. the complainant withdrew 
the case in return for money or other benefits offered by the 
respondent in a private settlement).  If this case had been 
assigned in accordance with the Division’s benchmark, the 
complainant may have received benefits more than two years 
earlier.  
 
We also found that regional offices routinely missed processing 
goals set by the Division.  The Division has established 
Standards that set benchmarks for processing times for specific 
activities, and has created a flowchart to illustrate the steps in 
the investigation process.  These Standards also state that no 
more than 15 work days should elapse between Division case 
processing activities (e.g., scheduling a field visit, conducting 
the field visit, and reviewing and documenting the information 
received.).  However, we found that 28 of the 29 sampled cases 
that were closed late had long gaps of inactivity between 
processing steps.  These gaps averaged 382 days, or more 
than one year.  
 
The following case was one of the 29 cases closed late, and 
illustrates the types of gaps that occur, and how they contribute 
to delays.  For this case, for which total processing time was 
524 days, there were two periods, totaling 357 days, during 
which no processing occurred at all.  
 

• The Division mailed the employer’s response to the 
complainant, but received no information from the 
complainant in rebuttal.  After 134 days, the Division 
contacted the complainant to inquire about pursuing the 
complaint. The Division should have followed up on the 
complainant’s lack of response within 15 days.  
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• The Division sent the complainant a second copy of the 

response. After waiting another 223 days - or more than 
7 months, instead of 15 days - to hear from the 
complainant, the Division finally contacted the 
complainant about a settlement. Settlement occurred 
about four months later. Processing time for this case 
totaled 524 days.  

 
The Division emphasizes conciliation where possible, since it 
offers all parties the possibility of a speedy and mutually 
beneficial resolution.  The conciliation process is negotiated by 
the investigator, who identifies the main issues of the complaint, 
determines where the complainant and respondent agree and 
disagree, identifies what may be offered and what may be 
accepted, and develops an appropriate strategy for resolving 
the dispute.  If the complaint is not resolved at the conciliation 
level, or if one or both of the parties are not interested in 
attempting conciliation, the investigator begins a further 
investigation of the facts, which may include, but is not limited 
to:  two party conferences, witness interviews, site visits, 
interrogatories and document requests. 
 
Drawn-out conciliation efforts can sometimes cause processing 
to extend past 180 days.  During our audit period, we noted that 
1,109 of the 12,259 cases closed by the regional offices 
involved conciliation.  For example, one of the 29 late processed 
cases in our sample took an estimated 482 days to process.  Of 
the 482 processing days, more than 400 days were consumed 
by settlement discussions between the complainant and the 
respondent.  Division officials did not set any limits on the length 
of time conciliation should take, or intervene to urge the parties 
to reach settlement. 
 
Although conciliation can be used to resolve cases promptly and 
satisfactorily, it may become yet another source of delay if the 
conciliation effort does not produce results within a reasonable 
time.  Furthermore, given the scarce investigative resources and 
the small number of cases involved in conciliation, the Division 
should encourage complainants and respondents who 
participate in conciliation efforts to conclude an agreement in a 
timely manner.  Division officials acknowledged that they should 
encourage parties in the case to conclude an agreement in a 
timely manner. 
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Division officials told us that the CMS, their new management 
information system installed as of August 2004, has new 
features that prompt Division staff when the next processing 
step is due for each case to help avoid inactivity gaps and other 
delays.  Division officials also indicated that the CMS will allow 
them to monitor regional offices’ overall performance (e.g., 
caseload; cases closed; processing timeliness) and can be used 
to generate reports of each regional office’s productivity.  
 
We agree that the CMS has the potential to be an effective tool 
for monitoring case processing.  However, we also note that 
certain features, such as the prompts for the next processing 
step, are simply alerts that can be easily overridden by regional 
office staff.  Similarly, there is no guarantee that Division 
managers will use the system’s monitoring capability to actively 
monitor for compliance with the timeframes in the Law.  
 
Division officials view the timeframes in the Law as directives 
rather than requirements.  However, since the timeframes set in 
the Law were intended to protect the rights of complainants and 
to remedy violations of the Law within a reasonable time, 
management should monitor compliance with these timeframes.  
 
Sample Cases Closed in Central Office 
 
When there is a determination of probable cause, the Law 
states that a Notice of Hearing should be issued and served on 
the respondent within 270 days of filing; hold a public hearing no 
more than 15 days after the Notice of Hearing is issued; and 
make a determination and prepare a Commissioner’s Order 
within 180 days of the date the hearing began.  Therefore, the 
full processing timeframe, from filing to the issuance of the 
Commissioner’s Order, is 465 days.  
 
To determine whether Central Office met timeframes, we 
reviewed our five sampled cases for which regional offices had 
made a determination of probable cause.  We found that the 
Division took an average of 1,755 days, rather than the 270 
days, from the date of filing to the date of issue of a Notice of 
Hearing for these cases.  These five cases did not go to a public 
hearing before a judge because parties settled their cases in 
pre-hearing conferences, preliminary hearings, etc.) or withdrew 
their complaint to proceed in federal court.  However, we 
calculated that the Division took about five times longer to 
schedule a first hearing in these cases - on average 6.3 years 
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from the filing date - than it should have taken to process the 
cases through a full hearing and issue a Commissioner’s Order 
(465 days). 
 
In examining the progress of these five cases through the 
Division’s system, we found that delays in assigning 
Administrative Law Judge (ALJ) to cases and delays in 
scheduling a first hearing contributed to these cases’ sluggish 
passage through the hearing stage.  One case, which was filed 
in 1992, was not assigned to a Judge until 2001; two other 
cases, one filed in 1991 and the other filed in 1993, were not 
assigned to Judges until 2002.  One case was withdrawn 690 
days after the filing date and 104 days after the regional office 
made a determination of probable cause without ever being 
assigned a Judge. 
 
We discussed the delays in the above cases with the Chief 
Administrative Law Judge (Chief Judge), who informed us that 
improvements have been made in the Division’s post-regional 
processing practices.  The Chief Judge noted that the active 
case inventory for cases in the hearing stage has declined from 
1,731 as of March 31, 2002 to 854 as of March 31, 2004.  The 
Chief Judge believes this reduction is attributable to the hiring of 
more ALJs, as well as to active monitoring on her part.  
According to the Chief Judge, some of these monitoring 
activities include regular meetings with each ALJ to examine 
caseload; scheduling hearings as promptly as possible; and 
doubling the number of pre-hearing conferences held.  
 
We recognize that the Division has reduced its active case 
inventory in the hearing stage.  We also encourage the Chief 
Judge to analyze the impact of the various monitoring activities 
she has implemented, to the extent possible, and to continue 
those activities that produce the best results in terms of 
processing efficiency.  
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Recommendations 

 
1. Develop a Strategic Plan for Complaint Processing that 

states compliance with timeframes stated in the Law for 
case processing as its goal. Ensure this Plan includes 
specific strategies for meeting this goal; benchmarks for 
measuring progress in meeting the goal; and monitoring 
practices the Division will use to verify progress. 

 
2. Analyze the effectiveness of practices that regional 

offices report are helpful in reducing processing time. 
Determine which practices produce the best results in 
terms of time savings, and promote their consistent use 
at all regional offices.  

 
3. Adopt production standards for the number of cases 

investigators should close per month.  
 
4. Realign regional office staff and workload to better meet 

Division responsibilities. 
 
5. Assign cases to investigators in a timely manner.  
 
6. To eliminate inactivity gaps in the investigation process, 

comply with the Division processing benchmark that 
states no more than 15 days should elapse between 
Division case processing activities. 

 
7. Encourage complainants and respondents who 

participate in conciliation efforts to conclude an 
agreement in a timely manner.  

 
8. Use the reporting and monitoring capabilities of CMS to: 
 
 ● monitor the Division’s overall compliance with the 

processing timeframes stated in the Law; track and 
follow up on cases for which processing is delayed; 

 
 ● measure and compare regional offices’ caseload, 

staffing and production; and 
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Recommendations (Cont’d) 
 
 ● verify the effectiveness of control features (e.g., 

processing prompts) designed to enhance efficiency. 
 
9. Continue efforts to improve the timeliness of processing 

in the hearing stage by assigning Administrative Law 
Judges as soon as possible and by scheduling hearings 
within the timeframe set in the Law.  
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APPENDIX C 

 
1. The report clearly states that of our initial sample of 50 cases at the regional 

offices, 17 of them took less than 180 days to close.  
 
2. Of the 45 cases closed in regional offices, 29 were closed late, with 

investigations that averaged 533 days.  The number of days it took to close the 
29 cases ranged from 181 days to 1,473 days. The median was 392 days.  
These cases were assigned to investigators on average, 218 days after the filing 
date. The number of days from intake to assignment ranged from 0 to 1,306 days 
and the median was 78 days.  For the five cases that advanced to the hearing 
stage, the processing time from the date of filing to the date of a first hearing 
averaged about 6.3 years. The number of years from filing to a first hearing 
ranged from 1.9 years to 10.4 years.  The median was 7.5 years. 

 
3. We revised our report to reflect information provided by the Division in its 

response.   
 
4. We acknowledge the role of the Agency Program Aides in the intake, 

documentation and conciliation processes.  However, the case cannot advance 
until it is assigned to an investigator, and that assignment took 218 days from the 
filing date, on average, for the 29 cases reviewed.  

 
5. A strategic plan is only one tool to help ensure that objectives are achieved.  

Other tools may include: setting standards; monitoring productivity; adjusting 
workload; etc.     

 
6. The Division incorrectly cited that our analysis of complaint processing 

procedures was conducted on complaints closed during fiscal years 2002 and 
2003.  We actually did a detailed analysis of cases closed during fiscal years 
2003 and 2004.  The Division also incorrectly stated that a superficial analysis 
was conducted.  To test case processing timeliness overall, we reviewed 
processing times for all 13,686 complaints closed between April 1, 2002 and 
March 31, 2004. We also judgmentally selected a sample of 50 cases to test 
processing timeliness.  In addition, as indicated in the report, we conducted 
another analysis of the Division’s backlog of open cases for the period April 1, 
1999 through March 31, 2004.  

 
7. The source of the statistics for the prior audit was the Division’s Monthly Report: 

Regional Investigative Outcomes for the period April 1998 through December 
1998.  We believe the magnitude of the increase in no probable cause 
determinations was noteworthy.  We are pleased that the Division provided in its 
response, an explanation for this occurrence.   

 



8. As indicated in the report, these timeframes are stated in the Law but are 
directory in nature and, as such, set goals the Division should attempt to meet. 

 
9. Our request for the information was made on June 22, 2005, one month prior to 

the issuance of our draft report.  On September 22, 2005, Division officials 
provided us with the number of no probable cause cases that were appealed to 
the State Supreme Court by the complainant, and the results of those appeals for 
the two-year period ending March 31, 2004.  We incorporated the information 
reported by the Division in the report. 

 
10. During our fieldwork, we were advised by a Division official that the Division did 

not review and share best practices among the regional offices.  If this is now 
being done as indicated in the response, we commend Division officials for its 
actions.   

 
11. The Division offered reasons for the variation in statistics for two of its units, the 

Office of AIDS Discrimination and the Housing Contract Unit.  However, neither 
now in its response nor during our fieldwork, did the Division provide data as to 
the impact these other duties had on productivity. 

 
12. Our data reflects the information provided by the Division during the audit 

fieldwork.  During our fieldwork, we provided Division officials with the case and 
workforce data for their review and comment.  At the closing audit conference, 
we asked Division officials to provide us with any additional information to revise 
the data.  Division officials did not provide us with any.   
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