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Re:  Report 2004-F-14 
 
Dear Mr. Rudgers: 
 

Pursuant to the State Comptroller’s authority as set forth in Article V, Section 1 of the State 
Constitution and Article II, Section 8 of the State Finance Law, we have followed up on the actions 
taken by officials of the New York State Department of Agriculture and Markets, to implement the 
recommendations contained in our audit report, Weights and Measures Program (Report 2000-S-
24). 
 
Background, Scope and Objectives 
 

In accordance with Section 220.5 of Codes, Rules, and Regulations of the State of New York 
(NYCRR), all devices used to weigh and measure commodities that are sold on the basis of their 
weight, volume or size must be inspected and tested for accuracy at least once a year.  Such devices 
include gas pumps, delicatessen scales, truck-mounted oil meters, taximeters, wire and cordage 
meters, and other devices.  In addition, packaged commodities such as foods, cleaning agents, paints, 
and yard and garden products are subject to inspection to ensure that the packages contain the 
amount of the commodity indicated on the label.  Furthermore, gasoline and diesel fuels sold for use 
in motor vehicles are subject to inspection to ensure that the fuels meet certain quality standards and 
are properly labeled for sale.  All of these inspection activities are overseen by the Department of 
Agriculture and Markets (Department) as part of its Weights and Measures Program.  
 

The responsibility for performing these inspections is shared by the Department’s Bureau of 
Weights and Measures (Bureau) and 63 municipalities (each of the 57 counties outside New York 
City, the City of New York, and the Cities of Dunkirk, Mount Vernon, Rensselaer, Watervliet and 
Yonkers).  Generally, the municipalities are expected to inspect packaged commodities, most 
weighing/measuring devices, and gasoline and diesel fuels sold by retail stations.  The Bureau 
inspects selected specialized weighing/measuring devices and gasoline and diesel fuels sold by 
distribution terminals.   
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In addition to performing certain types of inspections, the Bureau supervises the inspections 
performed by the municipalities, provides training to municipal inspectors, assists municipal 
officials when requested, coordinates investigation and enforcement activities involving more than 
one municipality or other government agencies, and develops regulations, procedures and guidelines 
to ensure uniformity in the conduct of the inspections and the enforcement of the law and 
regulations.  Since the Department is required by the Agriculture and Markets Law to supervise 
municipal Weights and Measures Program activities, the Bureau requires the municipalities to 
submit detailed annual reports on the results of their Weights and Measures Program activities.   
 

The Bureau is budgeted for 29 full-time equivalent employees but has just 24.75 positions 
filled including 5.75 administrative and technical employees, 6 clerical employees and 13 field staff 
(State Specialists). The field staff perform inspections and provide training and other assistance to 
the municipalities, and the municipalities employ a total of about 103 individuals to perform 
inspections.   
 

Our initial audit report, which was issued on January 16, 2002, examined whether the Bureau 
effectively monitors the inspections performed by the municipalities and if the Bureau was effective 
in the inspections it performed.  Our report identified gaps in the inspection coverage provided by 
the Weights and Measures Program, as inspection requirements are not met in some municipalities 
and Bureau inspections are not always administered effectively.  In particular, some municipalities 
fail to inspect a significant portion of the devices in their jurisdiction at least once a year and many 
reported that they devoted little or no time to performing inspections of packaged commodities.  We 
also found that the Bureau needs to monitor the municipalities more closely to ensure that the 
inspection coverage within the municipality is appropriate and proper follow-up actions are taken 
when fuel samples fail inspection.  Also, we reported that the Bureau did not always perform tests 
correctly for weighing/measuring devices that required specialized test equipment, such as large-
capacity scales and meters on the trucks that deliver liquefied petroleum gas, and that appropriate 
follow-up or enforcement actions may not always be taken when violations are identified.   

 
We concluded that, because of these and other weaknesses, the Bureau needs to be more 

active in its monitoring of the municipalities’ inspection activities, ensure that appropriate inspection 
coverage is provided in each municipality, and ensure that appropriate follow-up actions are taken 
when violations are identified.  We also concluded that the Bureau needs to develop guidelines for 
its inspections of specialized weighing/measuring devices, and evaluate the need to develop 
performance standards to assist the municipalities in the administration of their inspection activities. 
The objective of our follow-up, which was conducted in accordance with Generally Accepted 
Government Auditing Standards, was to assess the extent of implementation as of September 27, 
2004 of the 15 recommendations included in our initial report. 
 
Summary Conclusions and Status of Audit Recommendations 

 
We found that the Department has made some progress in correcting the problems identified. 

However, additional improvements are needed.  Of the 15 prior audit recommendations, 4 
recommendations have been implemented, 4 recommendations have been partially implemented, and 
7 recommendations have not been implemented.  Department officials cite lack of staff as the reason 
why five recommendations are partially implemented or not implemented.  Department officials told 
us that they are in the process of hiring two staff: one in Central Office and one in the Rochester area 
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for the program.  Additionally, two recommendations are not implemented because it is the 
Department’s position that performance standards should be developed at the local level due to the 
unique size and scope of each municipal program and that the Department cannot mandate staffing 
at the local level.   
 
Follow-up Observations 
 

Recommendation 1 
 
Review and follow up on the information contained in the annual reports.  Document contact with 
municipal officials who did not meet their inspection requirement, and identify the actions taken to 
address the shortfalls, including a proposal to strengthen the enforcement of inspection 
requirements.  
 
Status - Not Implemented 
 
Agency Action - According to Department officials, they have not implemented this 

recommendation due to a lack of staffing.  The Bureau does compile the information in the 
Annual Reports in a database.  However, they do not follow-up with municipal officials who 
do not meet their inspection requirements.   

 
Recommendation 2 

 
Develop performance standards for the municipalities' inspections of weighting/measuring devices, 
and monitoring the municipalities' annual performance against the standards.  
 
Status - Not Implemented 
 
Agency Action - The Department’s 90-day response to our report stated that the development of 

performance standards must be done at the local level.  The response further states that each 
municipal program is unique in size and scope which precludes the development of statewide 
standards.  Further, the Department cannot mandate staffing or other resource levels which 
would be required to meet statewide standards.  Department officials continue to maintain 
this position.   

 
Recommendation 3 

 
Routinely follow up with the municipalities that indicate in their annual report or monthly package 
inspection reports that they devote little or no time to package inspections to identify the reasons for 
the light inspection coverage and determine whether actions can be taken to improve inspection 
coverage in the municipality.  
 
Status - Not Implemented 
 
Agency Action - The Bureau does not routinely follow up with the municipalities that indicate in 

their annual report or monthly package testing inspection reports that they devote little or no 
time to package inspections.  According to Department officials, many of the municipalities 
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have stopped checking packages because of the impediments placed on enforcement due to a 
February 26, 2003 Federal court decision on a food packager lawsuit against a municipality.  
On June 21, 2004, the Bureau sent out new guidelines for package testing to all Municipal 
Directors that address the issues from the Federal court case.  The Bureau also indicated that 
package checking is not mandated by law, thus the Bureau cannot force the municipalities to 
perform this task.  We visited ten municipalities to confirm whether they perform package 
checking and whether they have received the new Department guidelines.  Eight of the ten 
municipalities we visited indicated that they perform package checking.  One municipality 
indicated that package checking is not done due to the court decision and another stated that 
they only perform package checking when they receive complaints.  All of the municipalities 
visited indicated they were aware of the Department’s new guidelines and six showed us the 
guidelines.   

 
Recommendation 4 

 
Enter the information from the monthly package reports onto the existing database, use this 
information to develop package failure summary reports, and use the reports as necessary to 
coordinate and strengthen municipal inspection practices.  
 
Status - Not Implemented 
 
Agency Action - According to Department officials, the monthly package reports have not been   

entered into the database due to lack of staff and other priorities.  Of the Bureau’s three 
clerical positions, one has been vacant for three years and another was vacant for the year 
ended April 2004.   

 
Recommendation 5 

 
Formally assess the need to develop performance standards for inspections of packages 
commodities, and to monitor the municipalities' annual performance against the standards.  
 
Status - Not Implemented 
 
Agency Action - The Department's 90-day response to our report stated that each municipal program 

is unique in size and scope which precludes the development of statewide standards, and that 
the Department cannot mandate staffing or resource levels to meet performance measures.  
Department officials continue to maintain this position.  

 
Recommendation 6 

 
Analyze and document the results regarding the number of petroleum samples collected for analysis 
each year and use this information to establish the number of samples to be collected in the future.  
In addition, actual failure rates should be compared to predetermined tolerance levels for each type 
of sample.  
 
Status - Not Implemented 
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Agency Action - The Bureau has not analyzed and documented the number of petroleum samples 
collected for analysis each year and used that information to establish the number of samples 
to be collected in the future.  Bureau officials told us that the Specialist 2 position 
responsible for this task was vacant between December 2003 and June 2004 when it was 
filled.  However, the position became vacant again in July 2004.  

 
Recommendation 7 

 
Establish a formal system for monitoring the follow-up actions taken by municipalities when 
samples from retail stations fail inspections.  
 
Status - Partially Implemented 
 
Agency Action - The Department told us that it developed a system to generate letters notifying 

failing terminals to take corrective action and that further action may be taken, and letters to 
municipalities to inquire about follow-up actions when samples failed at retail stations.  The 
system also generates an investigation checklist, which is sent to the municipality or state 
inspector to outline the results of any investigation.  Bureau officials also told us that they 
have done several investigations of severe failures.  Of the ten municipalities we visited, five 
indicated that the Department follows up on actions taken when samples from retail stations 
fail, four indicated the Department does not follow up, and the remaining municipality did 
not have any test failures.  

 
Recommendation 8 

 
Monitor the inspection coverage provided by the municipalities to ensure that samples are collected 
from all of the stations in a municipality's jurisdiction within a reasonable period of time.  
 
Status - Not Implemented 
 
Agency Action - Bureau officials told us that they fully agree with, and want to implement the 

recommendation, but do not have the resources to implement it.  The Bureau cited that the 
Specialist 2 position responsible for this task was vacant between December 2003 and June 
2004 when it was filled.  However, the position became vacant again in July 2004 when the 
employee left for another job.   

 
Recommendation 9 

 
Develop guidelines specifying the circumstances in which LPG (Liquid Propane Gas) meter and TR 
(Terminal Rack) meter test failures should be reported to the Municipal Director or Bureau 
Director, and monitor Bureau personnel compliance with these guidelines.  
 
Status - Implemented 
 
Agency Action - On October 31, 2001, the Bureau issued new guidelines to the State Specialists 

specifying the circumstances in which LPG and TR meter test failures should be reported to 
the Municipal Director or Bureau Director.  The guidelines specify the “cut-off-points” for 
each type of special device, that when exceeded, warrant further investigation and 
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notification of higher authority.  We interviewed five State Specialists who are responsible 
for LPG and TR meter tests and found that four of them were familiar with the guidelines.   

 
Recommendation 10 

 
Ensure that appropriate follow-up actions are taken in response to LPG and TR meter test failures, 
and ensure that these actions are adequately documented.  
 
Status - Implemented 
 
Agency Action - The Bureau issued new guidelines on October 31, 2001 regarding out of tolerance 

conditions for LPG meters, TR meters, and vehicle scales.  The procedures specify that all 
failures should be reported to the appropriate State Director along with a copy of the test 
report and the investigation report, and a summary of the test results of any other devices 
tested at the establishment.  We reviewed four examples of reports notifying the State 
Director of LPG meter failures exceeding the cut-off-points, and the outcome and status of 
the State Specialist’s investigation.  The five State Specialists that we interviewed all 
indicated that the Department follows up with them when they report test failures.   

 
Recommendation 11 

 
Instruct Bureau field specialists not to adjust TR meters until their tests are completed, and monitor 
the inspections to ensure that these instructions are followed.  
 
Status - Partially Implemented 
 
Agency Action - On November 1, 2001, the Bureau issued new procedures for the testing of TR 

Meters, instructing inspectors to "obtain first run (as found) data" before any adjustments are 
made.  However, inspections have not been monitored for compliance with the new 
procedures, because the Specialist 3 position responsible for monitoring compliance was 
vacant between December 2002 and June 2004.  We interviewed five State Specialists that 
are responsible for TR Meter testing and they all stated that have received the new 
procedures and their supervisors review their reports.  

 
Recommendation 12 

 
Document the Bureau's enforcement policy by developing guidelines that define the circumstances 
when a warning letter will be issued, a fine will be levied, restitution will be required, or other 
particular punitive or corrective actions will be taken.  
 
Status - Partially Implemented 
 
Agency Action - The Bureau provided us with draft enforcement guidelines for municipalities and 

state inspectors to follow when inspections identify problems.  Department officials told us 
that their goal is to provide leadership to help the municipalities categorize fines and set-up 
guidelines for them to follow when errors are found.  The Bureau has included the 
implementation of enforcement guidelines as one of their programmatic goals for the last 
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two years in their Division Performance Review and Control Certification as required by 
the Standards for Internal Control in New York State Government.  

 
Recommendation 13 

 
When a municipal Program Director does not submit the annual report within a reasonable time, 
contact a higher-level municipal official to resolve the problem.  
 
Status - Partially Implemented 
 
Agency Action - The Bureau tracks the submission of annual reports by the municipalities and has 

taken steps to follow up on those not submitted in a timely fashion.  However, according to 
Department officials, they have not contacted a higher-level municipal official to resolve the 
problem of delinquent annual reports even though as of July 2004 there are three 
municipalities’ annual reports outstanding for 2002 and six municipalities’ annual reports 
outstanding for 2003.  Department officials told us that some municipalities may not be able 
to create an annual report because the records that are the source of the annual report have 
been lost or destroyed.  

 
Recommendation 14 

 
Evaluate and document the feasibility of developing an electronic reporting system for the 
information contained in the annual report from the municipalities.  
 
Status - Implemented 
 
Agency Action - The Department created an electronic spreadsheet for municipalities to submit the 

2001 annual report and received seven annual reports electronically in 2001, 14 in 2002, and 
15 in 2003.  During our visits to ten municipalities, we asked officials about their familiarity 
with electronic filing of annual reports.  All ten were aware that they could file 
electronically, four had filed electronically, and the remaining six either did not have a 
system compatible with the Department’s, or preferred to file manually.  Three of the four 
that filed electronically told us they had no problems doing so, and the fourth had no 
comment.  

 
Recommendation 15 

 
Routinely analyze and compile annual report information in a manner that allows the performance 
of similar municipalities to be compared, and routinely share the results of these compilations and 
analyses with the municipalities.  
 
Status - Implemented 
 
Agency Action - The Bureau enters all annual report data into a database upon receipt.  In 2002 the 

Bureau participated in a national survey of inspection statistics collected by state weights 
and measures programs and shared the results with all the municipalities.  We visited ten 
municipalities to confirm whether the Department shares information with them.  Seven of 
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them indicated the Department shares information with them but that there are no formal 
reports.  
 
Major contributors to this report were Robert Mehrhoff, Abraham C. Markowitz, Steve Goss, 

Deb Spaulding, Joseph Smith, Eric Swanson and Bruce Brimmer.  
 

We would appreciate your response to this report within 30 days, indicating any actions 
planned to address the unresolved issues discussed in this report.  We also thank the management 
and staff of the Department of Agriculture and Markets for the courtesies and cooperation extended 
to our auditors during our audit. 
 

Very truly yours, 
 
 
 

Carmen Maldonado 
Audit Director 

 
 
cc:  R. Barnes, Division of the Budget 

L. Emminger, Director of Internal Audit 
R. Andersen, Bureau of Weights and Measures 

 


