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Dear Mr. Nelson: 
 

Pursuant to the State Comptroller=s authority as set forth in Section 1, Article V of the State 
Constitution and Section 8, Article 2 of the State Finance law, we audited the State University Construction 
Fund’s (Fund) evaluation of the qualifications of firms seeking the award of a consultant contract for a 
program study related to a proposed police training facility on the campus of the State University of New 
York’s College at Old Westbury. We also audited the timing of the decision to award this contract and the 
support for payments resulting from it.  Our audit covered the period January 1, 1997 through May 1, 
2001.  

 

A. Background 
 
 The Fund was created in 1962 as a public benefit corporation established within the State 
University of New York (SUNY).  The purposes of the Fund are:  to provide academic buildings and other 
facilities for SUNY; to reduce the time lag between the determination of need and actual occupancy; to 
expedite the construction, acquisition, reconstruction and rehabilitation or improvement of such facilities; and 
to ensure they are ready for the purposes intended when needed and when scheduled under SUNY’s 
master plan.  The Fund is governed by a three-member Board of Trustees appointed by the Governor. The 
Fund is currently responsible for the implementation of SUNY’s $1.575 billion, multi-year capital plan.   
 

The Fund contracts with consultant architects and engineers to design and oversee construction-
related projects.  Section 136-a of the State Finance Law requires State agencies and authorities to 
negotiate contracts for architectural/engineering and surveying services in excess of $25,000 with the highest 
qualified professional firm at a fair and reasonable price.  Section 2879 of the Public Authorities Law 
requires that the Fund adopt comprehensive guidelines which detail the Fund’s operative policy and 
instructions for the award of consultant contracts. According to the Fund’s Guidelines for the Award of 
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Procurement Contracts (Guidelines), the Fund uses an evaluation process to select the most qualified firm 
for a specific contract before it awards the contract. 

 
The Fund negotiated a consultant contract (D004265) with Hudson Design for a program study for 

a police training facility at the SUNY College at Old Westbury.  The Fund refers to this type of 
procurement contract as a “letter agreement.”  The amount of this contract was $102,000.  The contract 
term began effective December 1, 1998 and extended through March 30, 2000.  Fund records indicate that 
contract work commenced December 23, 1998.  However, a February 3, 1999 Fund memorandum stated 
that the Fund’s decision to award the contract to Hudson Design had not been made until January 25, 1999 
 - - almost two months after the contract became effective with this firm.  The news media reported this 
discrepancy, but further reported receiving a copy of a November 25, 1998 Fund memorandum indicating 
that the award decision had been made on November 18, 1998, in advance of the contract’s effective date. 
 Based on forensic analysis from expert sources, the media concluded that the signature of the Fund 
Controller that appeared on the November 25 memorandum was forged by replicating the signature of the 
Fund Controller that appeared on the February 3 memorandum.  Media accounts also suggested that the 
decision to award the contract to Hudson Design could have been the result of a relationship between the 
proprietor of Hudson Design and the Governor.  The New York State Inspector General’s Office is now 
investigating the circumstances surrounding the award of contract D004265, including the authenticity of the 
November 25, 1998 Fund memorandum, and other state contracts to Hudson Design. 

 
B. Audit Scope, Objectives and Methodology 
 

We audited the Fund’s evaluation of the qualifications of firms seeking the award of consultant 
contract D004265.  We also audited the timing of the decision to award this contract and the support for 
the payments resulting from it.  One objective of our financial-related audit was to determine if contract 
D004265 became effective only after the formal selection process decision to award to Hudson Design had 
been made.  Another objective was to determine whether the Fund appropriately followed adequate 
policies, procedures and practices when evaluating the qualifications of firms seeking the award of contract 
D004265.  We also sought to determine whether payments made to Hudson Design were consistent with 
the service requirements of the contract and were supported by records that documented the satisfactory 
completion of the work.  Our audit covered the period January 1, 1997 through May 1, 2001. 

 
To accomplish our objectives, we reviewed relevant laws, rules and regulations; examined Fund 

consultant contract award policies, procedures and practices; and reviewed the terms of contract D004265 
and the contract payments made to the consultant, Hudson Design.  We also interviewed Fund officials and 
reviewed relevant news media reports.  In addition, we attempted to secure the cooperation of the New 
York State Inspector General’s Office to coordinate our respective audit and investigative efforts.  Since the 
Inspector General’s Office had already begun an investigation and taken statements under oath, we did not 
want to duplicate their work.  However, despite our auditors’ attempts, to date we have obtained no 
information from the Inspector General’s staff regarding the findings of their investigation.  The results of 
their investigation could be relevant to our audit results, especially if that investigation identifies illegal 
activities or intentions related to our audit findings. 
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We conducted our audit in accordance with generally accepted government auditing standards.  
Such standards require that we plan and perform our audit to adequately assess those Fund operations 
which are included within the audit scope.  Further, these standards require that we understand the Fund’s 
internal control structure and compliance with those laws, rules and regulations that are relevant to the 
operations which are included in our audit scope.  An audit includes examining, on a test basis, evidence 
supporting transactions recorded in the accounting and operating records and applying such other auditing 
procedures as we consider necessary in the circumstances.  An audit also includes assessing the estimates, 
judgments, and decisions made by management.  We believe that our audit provides a reasonable basis for 
our findings, conclusions and recommendations. 
 
C. Summary Results of Audit 
 
 The audit evidence that was provided to us indicates that Hudson Design had already begun work 
on this project before the Fund’s process to select a contractor was completed.  Since a contract cannot be 
let until after the highest qualified professional firm has been determined, we conclude that the contract with 
Hudson Design may be in violation of Section 136-a of the State Finance Law and would, therefore, be 
invalid.  We believe a final determination on this matter should await the results of the State Inspector 
General’s investigation.  We also found that the Fund’s policies, procedures and practices that were 
relevant to the evaluation of firms seeking consultant contract D004265 were inadequate in several 
important respects.  Moreover, our review of the practices and related documentation (or absence thereof) 
for contract D004265 disclosed several problematic conditions which cause us to question the propriety of 
this contract award.  For example, the Fund’s pre-evaluation form, which ranked Hudson Design first 
among competing firms, is unsigned and no Fund staff acknowledge preparing it.  Also, errors in the pre-
evaluation may have inappropriately raised the ranking for Hudson Design.  In addition, members of a 
selection committee who signed off on the pre-evaluation that ranked Hudson Design first, did so without 
receiving and reviewing the qualifications of all firms as required by Fund guidelines.  As a result, we could 
not conclude that the decision to select Hudson Design was the appropriate one.  Lastly, we determined 
that Hudson Design had been paid $92,917 based upon duly signed vouchers and evidence of completed 
work on this project.  
 
D. Timing of Completion of the Evaluation and Award Decision 

 
Section 136-a of the State Finance Law states that it is the policy of New York State to negotiate 

contracts for architectural services and/or engineering services and/or surveying services on the basis of 
demonstrated competence and qualifications for the type of professional services required and at fair and 
reasonable fees. The Fund Guidelines for awarding procurement contracts state that the Trustees of the 
Fund shall appoint a selection committee of at least three officers or employees of the Fund to review and 
recommend a consultant for each contract awarded by the Fund.  According to the Guidelines, the 
recommendation of the selection committee should be made only after the committee has reviewed the 
proposed nature and scope of the project, the Fund=s pre-selection list of consultants, the contractors’ 
responses, submittals and proposals, and any other information the Fund may have obtained from interviews 
or otherwise.  
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The effective date of the Fund’s contract with Hudson Design was December 1, 1998, and Fund 
records indicate that Hudson Design was doing project work related to consultant contract D004265 as 
early as December 23, 1998.  However, we found that a February 3, 1999 Fund memorandum specifically 
indicates that the Fund completed the evaluation process for contract D004265 on January 25, 1999.  
Thus, the contract’s effective date of December 1, 1998 pre-dates the selection committee’s evaluation 
process decision by almost two months.  As a result, the process the Fund followed in awarding this 
contract to Hudson Design did not conform to the Guidelines, and by extension, appears not to conform to 
the State Finance Law.  

 
A copy of a November 25, 1998 memorandum with the signature of the Fund’s Controller asserts 

that the evaluation process was completed November 18, 1998.  However, the validity of this 
memorandum is questionable for several reasons as follows: 

 
• News media accounts discredit the November 25, 1998 memorandum based upon forensic 

analysis of the signature of the Fund Controller on the memorandum.  The analysis reportedly 
indicates the signature is copied from the February 3, 1999 memorandum.  We understand that 
the State Inspector General’s staff is seeking additional forensic analysis of the November 1998 
memorandum to establish its validity. 

 
• The original of the memorandum cannot be located and the available copy was reportedly 

found in a discard pile by a copier machine. 
 

• The Controller told us he does not recall signing the November 25 memorandum and he cannot 
attest to the reliability of it.  He said that he did remember signing an earlier document for this 
contract, but could not confirm whether this signature related to the consultant selection 
approval memo which certifies the award or another document which verifies the project 
budget.  Neither of these documents were available in the Fund’s files.   

 
• The February 3, 1999 memorandum makes neither a mention of an earlier completion of the 

evaluation process for consultant contract D004265 nor provides a reference to any other 
record that would corroborate such an earlier process.   

 
• A selection committee member who participated in the January 25 evaluation process noted 

that, prior to signing off on the evaluation, he had heard Hudson Design was working at Old 
Westbury.  He indicated he was surprised at this, because he had never heard of this firm and 
did not remember having selected this consultant in the past. 

 
• None of the staff involved in the evaluation and award decision processes for the contract with 

Hudson Design recollect the evaluation process being completed in November 1998.  Further, 
there is no written documentation that the November 18 evaluation process took place. 

 
Consequently, no evidence could be found to authenticate the November 25 memorandum and no 

adequate audit support exists to substantiate that the Hudson Design contract became effective only after 
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evaluation and decision award processes were completed.  The only sufficient and competent audit support 
that is available indicates that work on the contract began before the formal decision to award was made.  
Therefore, we conclude that the contract with Hudson Design may be in violation of Section 136-a of the 
State Finance Law and would, therefore, be invalid.  We believe that a final determination on the contract’s 
validity should await the results of the State Inspector General’s investigation. 

 
E. Consultant Contract Award Policies and Procedures 
 

As noted earlier, Section 2879 of the Public Authorities Law requires that the Fund adopt 
comprehensive guidelines which detail operative policy and instructions regarding the award of procurement 
contracts.  Further, Section 136-a of the State Finance Law states that it is State policy to negotiate 
contracts for architectural services and/or engineering services and/or surveying services on the basis of 
demonstrated competence and qualifications for the type of professional services required and at fair and 
reasonable fees.  The State entity is required to negotiate a contract with the highest qualified professional 
firm for consultant services at compensation which the entity determines in writing to be fair and reasonable. 
The legislation applies only to engineering and/or architectural services and/or surveying services in excess of 
$25,000. 

 
Clearly, compliance with these statutes requires a high level of attention to the establishment of and 

documented adherence to policy and procedures for procurement contracts such as the Hudson Design 
contract.  The Fund has developed Guidelines which state that, for each consultant contract awarded by the 
Fund, a selection committee appointed by the Trustees should review the proposed nature and scope of the 
project, the Fund=s pre-selection list of consultants and their responses, submittals and proposals, and any 
other information that the Fund may have obtained from interviews or otherwise. The Guidelines state that, 
after completing this review and evaluation, the selection committee should recommend a consultant for the 
contract. 

 
(It should be noted that, in addition to consultant contracts, such as D004265 with Hudson Design, 

the Fund also awards construction contracts.  As opposed to consulting contracts, construction contracts 
pertain to the actual physical construction, acquisition, reconstruction, rehabilitation or improvement of 
facilities and are covered by Article 8A, Section 376 of the Education Law.  This statute requires the Fund 
to award construction contracts to the lowest bidder most qualified to perform the work and who is 
considered reliable and responsible.  Also, the Fund Guidelines that we have cited for consulting contracts 
do not apply to construction contracts.  The Fund has other written guidelines that pertain to the award of 
construction contracts.  We previously prepared audit report, 2000-S-34, that addresses selected aspects 
of Fund construction contracting practices.  This audit report, 2001-S-29, addresses one consulting 
contract, D004265 to Hudson Design.) 

 
In addition to the Guidelines, the Fund follows specific evaluation and award practices that vary 

depending on contract type.  For example, for “letter agreement” procurement contracts, such as this 
Hudson Design contract, Fund officials told us that the practices listed below applied. 



– 6 – 
 

• The Fund receives a campus request for services, or the project is already part of the 
 Fund’s multi-year plan. 
 
• The Fund puts requests for qualifications in the Contract Reporter.  Consultant firms are 

required to submit three sets of written qualifications (one copy for the campus, one for the 
Fund and a file copy) by date certain.  

• The campus may review qualifications and submit a short list of potential firms for the Fund’s 
consideration.  (Old Westbury did not elect to submit a list for contract D004265.) 

 
• Using a standard form with eight categories (proximity, experience on campus, Fund work 

capacity, similar projects, W/MBE staffing, rating average, campus input and staffing), the 
Fund’s Regional Design Director pre-evaluates the qualifications of the consultants and ranks 
them by assigning a numeric rating to each category. 

 
• The pre-evaluation results are given to a consultant selection coordinator, who provides the 

three-person selection committee with the names and rankings of the top five firms. 
 

• Selection committee members can indicate their concurrence with the highest ranked candidate. 
 If they do not concur with the highest ranked candidate, they must complete the numerical 
evaluation.  (For this contract, each committee member received a listing of the top five firms 
and the pre-evaluation performed for all eleven firms.)  The selection committee members then 
send their evaluation results back to the consultant selection coordinator. 

 
• The selection coordinator tallies the results to form the basis for a recommendation of contract 

award to the Fund=s Counsel and General Manager for final approval.   
 
Even though the Public Authorities Law calls for detailed operating policies and instructions and the 

State Finance Law requires contracts to be negotiated with the most qualified firms, the unique Fund 
practices for letter agreements have not been incorporated into the Guidelines or otherwise set forth in 
writing to best assure accomplishment of the intent of these statutes.  Moreover, our examination disclosed a 
number of problematic conditions with the evaluation and award practices for the Hudson Design contract.  
 Certain of these problems appear to result from intentional or unintentional error in following the Guidelines 
and/or the established practices for letter agreements.  Other problems appear to be related to the absence 
of formal procedures for the evaluation and award decision processes and the related documentation 
requirements for letter agreements.  The problems we found with the Hudson Design consultant contract 
include those listed below.  

 
• There is no documentation establishing who completed the pre-evaluation for contract 

D004265 and who forwarded it to the consultant selection coordinator.   
 

The consultant selection coordinator told us that the pre-evaluation form was provided by a 
senior Fund official who has since retired.  The coordinator also believes this official did the 
pre-evaluation rating.  However, this former senior Fund official told us he has no specific 
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recollection of doing a pre-evaluation that ranked Hudson Design first among the eleven firms 
submitting proposals.  The official told us he was sure it happened the way the Fund said it did, 
but noted that the selection process befuddled him.  At the time this pre-evaluation was done, 
the former Fund official was not among those officials identified by the Fund as a pre-rater.  
Further, the pre-evaluation form contained no signature or initials of the person who completed 
it, and there was no written transmittal document to establish who provided the pre-evaluation 
to the consultant selection coordinator. 

 
• The pre-evaluation form ranked Hudson Design first.  However, certain ratings for Hudson 

Design do not appear to accurately reflect Hudson Design’s qualifications relative to the other 
firms, and may have inappropriately raised its ranking. 

 
Although Hudson Design indicated no previous experience with training facilities or police 
projects, it received the same rating score in the “similar projects category” as other firms that 
had previously done such work.  In fact, a member of the selection committee agreed that a 
firm that had academic, training and police project experience would probably be rated higher 
than a firm with academic experience alone.  Also, Hudson Design was not located as near to 
the campus as other firms that submitted proposals, but Hudson Design received the same 
ratings as these firms did for the “proximity category.”  In addition, Hudson Design received 
higher ratings for the Astaffing category@ than other firms with more staff and similar 
qualifications. Accordingly, the pre-evaluation appears to have erroneously ranked Hudson 
Design first, based on the objective assessment of the qualifications of all the firms.  The 
Finance Law states the contract should be negotiated with the most qualified firm.  
 

• The selection committee approved the results of the pre-evaluation process, but did so without 
reviewing the submissions from the competing firms as required by the Fund’s Guidelines.   

 
The three selection committee members who received the memo from the coordinator indicating 
the top five rankings stated that they initialed this memo to reflect their general agreement with 
the selection of Hudson Design. However, the members indicated that they did not review the 
submissions of all eleven firms as required by the Fund’s Guidelines, even though they were 
unfamiliar with some of the firms on the pre-evaluation.  One committee member told us that, 
when there is a short list of five firms, selection committee members usually conduct interviews 
and review the proposals of each firm.  He said it was very unusual, but not unheard of, that 
proposals are not provided, as was the case in the evaluation for contract D004265.  To 
confirm what Fund officials told us, we asked Fund officials to provide us with five other 
program studies and we found that, for four of the five program studies, the selection committee 
had requested proposals and/or interviews from the top five consultants.  These contracts 
ranged in value from $83,000 to $287,000. 
 

• One selection committee member participated in the selection process after working with the 
consultant on the project. 
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According to documentation on file at the Fund, one of the selection committee members 
involved with the January 25, 1999 evaluation process for contract D004265 had been 
working with Hudson Design several weeks before on activities related to the work 
contemplated under the contract.  At a minimum, this creates an appearance of favoritism, and 
should have prompted this committee member to withdraw from the selection process.  This 
member’s involvement calls into question the objectivity and fairness of the contract award 
process. 

 
Based upon these conditions, we cannot conclude that the decision to award the consultant contract 

to Hudson Design was an appropriate one.  However, we are also unable to unequivocally conclude it was 
inappropriate.  If the members of the selection committee had conducted their review in accordance with the 
Guidelines, the problems with the ratings for Hudson Design may have been detected and resolved.  
However, the Fund has no procedures defining the rating categories and offers no guidance on determining 
numeric scores for each category.  The evaluation process is entirely subjective.  Accordingly, even if the 
selection committee members reviewed all qualifications, conducted all follow-up and detected and resolved 
the problems with the pre-evaluation ratings for Hudson Design, it is possible (although we think unlikely) 
they would still have given Hudson Design the top ranking.  To ensure it selects the most qualified 
consultants in conformance with the State Finance Law and Fund Guidelines, the Fund should establish 
comprehensive procedures to help the committee members complete uniform reviews of consultants’ 
qualifications. 

 
F. Payments to Hudson Design 
 

Pursuant to contract D004265 between the Fund and Hudson Design, $92, 917 has been paid for 
work commencing December 23, 1998 and completed approximately November 1999.  Our audit 
determined that the payments made to Hudson Design are supported with duly signed vouchers and with 
evidence of completion of the assigned work.  We believe that any further actions that might be taken with 
respect to the validity of this contract and the status of resulting payments be pended until the results of the 
Inspector General’s investigation are known. 

 
Recommendations 

 

1. Complete all evaluation and award decision processes prior to the award and start of work 
for a consultant contract. 

 
2. Establish formal, comprehensive, written procedures to specify the steps and related 

documentation requirements that must be followed when performing evaluation and 
contract award processes for letter agreement contracts.  At a minimum, these procedures 
should address real and perceived conflicts of interest, definitions of rating categories, 
guidance on numeric scores for rating categories, required sign-offs and formal transmittal 
memoranda. 
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3. Ensure that the selection committee members for letter agreement contracts follow Fund 
Guidelines and written procedures and that they review all materials, submissions, etc. 
associated with a particular evaluation. 
 
We provided Fund officials with a draft of the matters presented in this report for their review and 

comment.  Their comments have been considered in the preparation of this report and are included as 
Appendix A.  Fund officials indicated that the recommendations presented are reasonable and will be 
included in the review and design of procurement procedures already underway.  However, the response of 
Fund officials also disagrees with many aspects of our auditing and several conclusions of our report.  Our 
rejoinders to the Fund response are included as Appendix B, State Comptroller’s Notes. 

 
Within 90 days after the final release of this report, as required by Section 170 of the Executive 

Law, the Chairman of the Fund will report to the Governor, the State Comptroller, and the Leaders of the 
Legislature and Fiscal Committee, advising what steps are taken to implement the recommendations 
contained herein, and where recommendations were not implemented, the reasons therefor. 

 
Major contributors to this report were Michael Solomon, Arthur Smith, Nadine Morrell, Emily 

Lonczak, Kara Mitchell and Nancy Varley. 
 
We wish to thank the management and staff of the State University Construction Fund for the 

courtesies and cooperation extended to our auditors during this audit. 
 
 

Very truly yours, 
 
 
 

Jerry Barber 
Audit Director 

 
 
cc: Deirdre A. Taylor 
      Donald Dunn 
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State Comptroller’s Notes 

Appendix B 

 
1. When presenting the contract for approval, the Fund did not disclose that it engaged 

the consultant before it completed the award decision process.  This information 
would have affected the Office of the State Comptroller’s approval process. 

 
2. We met with Fund officials on June 19, 2001 and explained that the audit report 

would be prepared as a letter.  This format has no impact on the protocols or statutory 
requirements for the audit process, including the handling of agency responses.   

 
3. Because the newspaper accounts provide relevant audit background, this information 

is included in the audit report.  Professional auditors who are also civil servants 
conducted this audit in accordance with generally accepted government auditing 
standards.   

 
4. Section 6.47 of the Government Auditing Standards for fieldwork states that evidence 

may be physical, documentary, analytical and testimonial.  Section 6.54 of the 
fieldwork standards states that testimonial evidence where persons may speak freely 
is more competent than testimonial evidence obtained under compromising 
conditions.  Section 6.54 also states that testimonial evidence is more competent if it 
is obtained from an individual who is not biased and who has complete knowledge 
about the area.   

 
As the Fund response notes, we obtained our testimonial evidence from individuals 
without the presence of senior Fund officials.  The persons we obtained testimony 
from had responsibility in the areas being audited and, in our opinion, were not 
biased.  Also, there was no Fund documentation available to corroborate the 
testimony gathered and several of the practices described to us were not included in 
written procedures.  Moreover, neither Government Auditing Standards nor common 
sense require that testimonial evidence ultimately be traceable to documents and 
procedures.   

 
5. It also seems contradictory for Fund officials to respond that the interviews in the 

report are mischaracterized or are inaccurate and then to also respond that neither the 
Fund nor third parties can verify the accuracy of the interviews in the report.  In 
addition, the Fund response does not clarify any inaccuracies that purportedly exist 
with the interviews.   

 
 Most of the interviews we conducted were scheduled in conjunction with the Fund 

audit liaison and were attended by two audit staff.  All interviews are documented in 
our audit working papers.  Our written preliminary audit findings and our draft audit 
report provided the Fund with the testimony that we intended to use to present aud it 
findings.   Therefore, Fund officials had information that could have been used to 
follow up with Fund staff to corroborate the accuracy and characterization of the 
testimonial audit evidence in this report.   

 



 

B-2 
  

6. It is inaccurate to state that this report has no conclusions.  For example, the report 
concludes that the consultant worked on the project before the formal decision to 
award the contract was made, policies and procedures were inadequate in several 
important respects, problems existed with practices and documentation for contract 
D004265, there were errors in the pre-evaluation and payments were made based 
upon duly signed vouchers and evidence of completion of work.  These are all audit 
conclusions. 

 
7. The Fund is simply wrong regarding compliance with government auditing standards.  

The motivation for the audit was to provide independent, objective, fact-based 
information regarding how this contract was awarded. 

 
8. The existence of the Inspector General’s investigation has been publicly reported.  As 

a point of clarification, we have obtained no information on the results or findings of 
the Inspector General’s investigation. 

 
9. In its comments on a preliminary draft of this report, the Fund contended that the 

Comptroller should determine the validity of the contract without awaiting the 
Inspector General's findings.  However, as described elsewhere in this report, there is 
an unresolved question about whether the Fund's records related to Contract D004265 
were falsified.  Given that fact, and our understanding that this question is under 
investigation by the Inspector General, we believe it is appropriate that the 
Comptroller await the results of that investigation before making his determination 
whether the contract is void or voidable.  It did not make sense for OSC to duplicate 
the investigative work being done by the IG. 

 
10. In its response to a preliminary draft of this report, the Fund contended that Section 

136-a does not apply to the Fund because "[t]he Fund is not the State of New York 
nor is it empowered by the State to enter into contracts on behalf of the State of New 
York."  We disagree with the Fund's legal analysis, since Section 372 of the 
Education Law provides that the Fund has the authority "to act as agent for the state 
university," which is a State agency; and Section 376(8)(d) of the Education Law 
provides that the Fund's contracts for university facilities must be approved by 
Comptroller, which conforms with the policy of State Finance Law Section 112 that 
no contract on behalf of the State is valid without the Comptroller's approval.  
Furthermore, the Fund has been judicially recognized as an instrumentality of the 
State.  See Simkin & Sons v. State University Construction Fund, 352 F.Supp. 177, 
179 (S.D.N.Y., 1973) ("It is inescapable that the State University Construction Fund 
in its functions, purposes and operations is designed to perform a State obligation and 
does so as an arm or alter ego of the State.").  Nevertheless, it is ultimately 
unnecessary to reach agreement on whether Section 136-a directly applies to the Fund 
because the procurement guidelines adopted by the Fund pursuant to statutory 
mandate (Public Authorities Law § 2879) closely parallel the provisions of Section 
136-a.  Therefore, even if the requirements of Section 136-a were technically 
inapplicable they would still be relevant because their substance has been 
incorporated into the Fund's own guidelines. 



 

B-3 

 
11. The audit adds to public accountability by confirming that work on a publicly funded 

contract began before the required process to award the contract had been completed.  
This irregularity is not minimized by explaining it as the result of new procedures and 
controls or increases in workload.  The fairness and the integrity of the Fund’s control 
environment for consultant contracts comes into question when the required 
consultant selection process is circumvented. 

 
12. The audit seeks to determine whether or not the contract award to Hudson Design 

occurred only after a proper award decision was made.  To fully address this 
objective the audit needs to take this memorandum into account since it contains the 
signature of a Fund official and it suggests the completion of the selection process at 
an earlier date.   

 
13. The Public Authorities Law calls for the Fund to have comprehensive guidelines.  

Defining the rating categories would be consistent with this requirement.  Presently, 
neither the rating categories nor the assignment of numeric scores are defined or 
otherwise addressed in written guidelines.  We maintain that the process is, therefore, 
entirely subjective.  While the Fund indicates that the rating categories have a 
common understanding and usage, the Fund also agrees with our recommendation for 
definitions and guidance in this area.  

 
14. We examined the ratings and scores that were assigned for the Hudson Design 

contract to see if these appeared accurate on their face.  Our results, as presented in 
the report, conclude that the ratings may be incorrect or questionable.  Had the Fund’s 
selection committee members performed the required interviews and follow up 
procedures, these problems may have been addressed and resolved.  Yet, these 
requirements were not complied with. 

 
15. We agree that a selection committee member may not necessarily have a conflict of 

interest just because the member supervised a consultant in the past and is now part 
of a selection committee that is evaluating the same consultant on another project.  
However, in this instance the selection committee member was meeting with the 
consultant on the start-up of the project even before the determination to award the 
contract for this same project was completed.  By not withdrawing from the selection 
process under these conditions, at a minimum, the selection committee member 
creates the perception of favoritism and calls into question the fairness and objectivity 
of the contract award process.   

 
16. We maintain that it is accurate to conclude that a rating process that includes 

undefined categories and numeric scoring is “entirely subjective.” 
 

17. We have not included the names of individuals in this report.  However, we believe it 
is appropriate to identify the titles and positions of those people who were paid with 
public funds to accomplish official business of the State.   

 


