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New York State’s Alcoholic Beverage Control Law (Law) regulates and
controls the manufacture, distribution, and sale of alcohol in the State.  The
Law created the State Liquor Authority (SLA), a three-member board which
is  responsible for enforcing the Law and taking administrative disciplinary
action against licensees who violate the Law.  SLA carries out its responsibili-
ties through the Division of Alcoholic Beverage Control (ABC) in an effort to
protect the general public and consumers.  ABC has an Enforcement Unit
which  investigates complaints of alleged misconduct by the State's 50,000
licensees.  These investigations range from searches of government agency and
public records to field investigations of a licensee site.  Findings of serious
violations are referred to ABC’s Legal Unit for administrative disciplinary
hearings.  Final decisions and disciplinary actions are made by the SLA Board.
Disciplinary actions include monetary fines or the suspension or revocation of
liquor licenses.

ABC  Enforcement operations are located in three zones: New York City,
Albany and Buffalo.  The Enforcement Unit employed 32 investigators at a
cost of about $1.25 million for the 1995-96 fiscal year.  For calendar years
1994 and  1995, the three zones combined reported completing 2,858 and
3,033 investigations, respectively.

Our audit addressed the following question relating to ABC’s enforcement
activities during the two years ended December 31, 1995:

! Has ABC effectively managed its enforcement activities?

We found that ABC has not implemented the necessary management controls
over its enforcement efforts, including establishing an effective system to
measure the productivity of its investigators.  We also found that ABC has not
clearly  defined the priorities for investigations to provide the necessary
direction to staff.  In addition, we identified several improvements ABC could
make to ensure that its resources are used in the most efficient manner.

One of the cornerstones of performance measurement is the establishment of
measurable goals and objectives.  Another is the establishment of performance
indicators to measure progress toward those goals and objectives.  We found
that ABC does not have an effective system to measure Enforcement Unit
performance.  Using available data, our own analyses found productivity
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among investigators in the Albany Zone varied significantly.  ABC needs a
system to routinely identify such variances and trends that could assist in
improving individual performance and, ultimately, the performance of the
zones and the agency as a whole.  (See pp. 3-5)

ABC has not clearly defined the priorities for the various types of investiga-
tions that can be performed.  As such, each zone either has unofficially
established its own priorities or does not have any priorities at all.  Priorities
are important to ensure that activities are being carried out in accordance with
the goals of management and to ensure that resources are being appropriately
allocated.  (See p. 5)

The Enforcement Unit receives complaints of alleged misconduct by licensees
(actions) from different sources, including police agencies and the public.  If
a police referral is complete and involves a violation serious enough to warrant
disciplinary action, it is forwarded directly to ABC’s Legal Unit for adminis-
trative action.  All remaining actions are reviewed by Enforcement staff, who
then select those actions that are appropriate for further investigation.  ABC
needs  to maximize the benefits of police referrals by assigning cases that
require minor work to non-investigative staff and by promoting high-quality
referrals that can be submitted directly to the Legal Unit for administrative
action.  ABC should also consider whether it is better to refer certain cases to
police agencies for investigation so that ABC may direct its efforts toward
areas which would otherwise not be covered by police.  (See pp. 5-9)

The Law does not specifically grant ABC the authority to seize and dispose of
evidence, and during our discussions with ABC officials they were unclear
whether seizure of evidence is authorized.  Even so, ABC investigators have
seized gambling devices and gambling proceeds during the course of
inspections and investigations.  Illegal or improper seizure of evidence may
place the State at risk of lawsuits and jeopardize ABC’s ability to impose
sanctions against violators.  Subsequent to our audit, ABC officials instructed
the Enforcement Unit to discontinue seizing evidence and to establish
appropriate controls over cash and property that had previously been seized.
(See pp. 9-10)

ABC officials agree with our findings and, in many cases, indicate they have
already taken action to implement our recommendations.
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Background

Audit Scope,
Objectives and
Methodology

Introduction

New York State’s Alcoholic Beverage Control Law (Law) regulates and
controls the manufacture, distribution, and sale of alcohol in the State.  The
Law created the State Liquor Authority (SLA), a three-member board
responsible for enforcing the Law and taking administrative disciplinary action
against licensees who violate the Law.  SLA carries out its responsibilities
through  the Division of Alcoholic Beverage Control (ABC) in an effort to
protect the general public and consumers.

ABC’s Enforcement Unit investigates complaints of alleged misconduct by the
State's 50,000 licensees.  These investigations range from searches of
government agency and public records to field investigations of a licensee site.
Findings of serious violations are referred to ABC’s Legal Unit for administra-
tive disciplinary hearings.  Final decisions and disciplinary actions are made
by the SLA Board.  Disciplinary actions may consist of the revocation,
cancellation or suspension of licenses, including monetary fines and/or bond
forfeitures.

ABC  Enforcement operations are located in three zones: New York City,
Albany and Buffalo.  The Enforcement Unit employed 32 investigators at a
cost of about $1.25 million for the 1995-96 fiscal year.  For calendar years
1994 and  1995, the three zones combined reported completing 2,858 and
3,033 investigations, respectively.

We audited ABC's Enforcement activities for the period January 1, 1994
through December 31, 1995.  The objectives of our performance audit were to
evaluate the effectiveness and productivity of ABC's Enforcement operations,
and to review ABC's compliance with applicable laws, rules and regulations.
To accomplish our objectives, we visited the Albany office and interviewed
ABC officials.  We also reviewed ABC’s policies and procedures and
investigation case files.

We conducted our audit in accordance with generally accepted government
auditing standards.  Such standards require that we plan and perform our audit
to adequately assess those operations of ABC which are included in our audit
scope.  Further, these standards require that we understand ABC's internal
control structure and its compliance with those laws, rules and regulations that
are relevant to ABC's operations which are included in our audit scope.  An
audit includes examining, on a test basis, evidence supporting transactions
recorded in accounting and operating records and applying such other auditing
procedures as we consider necessary in the circumstances.  An audit also



2

Response of ABC
Officials to Audit

includes assessing the estimates, judgements and decisions made by manage-
ment.  We believe that our audit provides a reasonable basis for our findings,
conclusions and recommendations.

We use a risk-based approach when selecting activities to be audited.  This
approach focuses our audit efforts on those operations that have been identified
through a preliminary survey as having the greatest probability for needing
improvement.  Consequently, by design, finite audit resources are used to
identify where and how improvements can be made.  Thus, little audit effort
is devoted to reviewing operations that may be relatively efficient or effective.
As a result, our audit reports are prepared on an "exception basis."  This report,
therefore, highlights those areas needing improvement and does not address
activities that may be functioning properly.

Draft copies of this report were provided to ABC officials for their review and
comment.  Their comments have been considered in preparing this report and
are included as Appendix B.

Within 90 days after final release of this report, as required by Section 170 of
the Executive Law, the Chairman of the State Liquor Authority shall report to
the Governor, the State Comptroller, and leaders of the Legislature and fiscal
committees, advising what steps were taken to implement the recommendations
contained  herein, and where recommendations were not implemented, the
reasons therefor.
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Measuring
Performance

Managing Enforcement Activities

A primary function of management is to ensure that program results are in
accordance with management's goals and objectives.  To accomplish this,
management needs to establish clear goals and priorities, some standardized
procedures for how the organization should operate, and a method to measure
performance against these goals and priorities.  Beginning at least as far back
as 1963, ABC has been periodically criticized by various organizations,
including  the Division of the Budget, the State Inspector General and the
Office of the State Comptroller, for a lack of clear and consistent management
policies, weak central control over field operations, a lack of uniform operating
procedures, and a lack of established performance standards.  We found that
ABC still has not established these necessary management controls.

One of the cornerstones of performance measurement is the establishment of
goals and objectives which are pertinent to an agency’s mission and which are
measurable.  Another cornerstone is the establishment of performance
indicators.  A performance indicator is a particular value or characteristic
which measures outputs or outcomes which are indicative of progress toward
goals and objectives.  A performance measurement system should be built upon
a comprehensive set of measurable goals, objectives and performance
indicators.

Management has not established an accurate information system for tracking
activities and outcomes.  We found that although some performance data is
kept by various units at ABC, data is not consistent among the zones and does
not always reflect actual activity or outcomes.  For example, in one zone a
case of underage drinking involving four minors would be considered one
investigation, while in another zone it may be considered four investigations.
We also noted inconsistencies within zones.  For instance, when investigators
assist police in sting operations, we found that investigation numbers were
sometimes assigned for each licensee involved and sometimes only one
investigation number was assigned.  We also found that non-investigative tasks
performed by investigators, such as serving suspension notices and appearing
at Board hearings, are frequently considered investigations for internal
reporting purposes.  We additionally noted that, until recently, each zone used
its own formats for internal reporting and even coded similar-type investiga-
tions differently.  Therefore, it is difficult to compare overall data on
performance indicators among the various zones.
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It appears that information is not standardized because historically ABC
management allowed each zone a great deal of independence.  Enforcement
Unit management is reluctant to require controls and guidance over the
investigators because it is felt that control should not be placed on investiga-
tive activities, particularly undercover operations.  They also feel that their
work cannot be measured because there are so many "intangibles" about what
they do.   We disagree and believe that analytical reviews of performance
indicators can be useful in evaluating the relative effectiveness of ABC’s
investigative staff and zone performances by identifying workload disparities
and variances that could be indicative of varying levels of performance.  These
variances would then have to be reviewed in detail to determine whether they
actually are reflective of different performance levels.

We analyzed various performance indicators for each of the seven Enforcement
investigators in the Albany Zone who were on the job for all of 1994, and we
found some significant variances in productivity.  During 1994, the Albany
Zone investigators submitted 138.5 cases for administrative action with an
average of 20 cases per investigator, ranging from a low of 5.5 to a high of
35.5 cases per investigator.  Further, the amount of bond claim (forfeiture)
revenue  generated by the seven investigators for 1994 averaged $13,000,
ranging from a low of $2,125 to a high of $22,500 per investigator.  On a per
case basis, the average amount of bond claim revenue varied significantly
among the investigators, from as much as $729 per case to a low of $386 per
case.  We  also found similar variances in deferred license suspension and
license suspension days.  Such ranges could be a result of case complexity, or
could be just a random difference in a given year, or they may be indicative
of vastly different performance levels and approaches to investigations.  Such
differences should indicate to management that further review is warranted.

Without developing these types of analyses of performance indicators for
investigators, ABC will not be able to identify variances and trends that could
assist in improving the performance of individual investigators and ultimately
the performance of the zones and the agency overall.  These same techniques
should be used to analyze the performance of the three zones.  Identification
of variances among the zones can be the result of various contributing factors.
Such factors would warrant management review.  Most beneficially, however,
the identification of variances will help to identify good practices and
techniques by one zone that could be employed by the other zones to improve
productivity.  For example, ABC records show that in 1994, the New York
City Zone averaged 59.4 closed cases per investigator while the Buffalo Zone
averaged  107.5 closed cases per investigator.  This variance should cause
management to determine the reasons for the difference and to determine
whether New York City is seriously underperforming.  However, we could not
find any indication that such a review was done.
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Increasing the
Efficiency of
Enforcement Efforts

We also found that ABC has not clearly defined the priorities for investiga-
tions to provide the necessary direction to staff.  As such, each zone either has
unofficially established its own priorities or does not have any priorities.  For
example, according to Enforcement reports for 1994 investigations, sales to
minors cases accounted for about 21 percent of activity for the Albany Zone,
but accounted for less than 2 percent of the activity in the New York City
Zone.  Because of the lack of a clear priority, it is not known whether the
differing emphasis in the zones is appropriate.

Priorities are even more imperative when deciding which actions to pursue.
ABC receives more complaints than it has manpower to investigate.  For
instance, the Albany Zone issued investigation orders for 55 percent of the
items that were registered as possible instances in 1994.  There is no assurance
that the selection of the particular cases to pursue is in accordance with the
priorities of management.

Consistent meaningful data can provide ABC with the ability to clearly
determine Enforcement's accomplishments, whether the program is achieving
the agency's mission and, if so, whether it is being done in an efficient and
effective manner.  Further, ABC’s management cannot make informed
decisions about its operations based on the current data available and therefore
risks taking improper actions.

The Enforcement Unit receives complaints of alleged misconduct of licensees
(actions) from several different sources, including police agencies and the
public at all of its three operational zones.  If a police referral is complete and
involves a violation serious enough to warrant disciplinary action, it is
forwarded directly to ABC's Legal Unit for administrative action.  All
remaining actions are reviewed by Enforcement staff, who then select those
actions that are appropriate for further investigation by investigators.
Investigations include telephone research, inspections of licensees and
undercover visits.  If an investigation determines that disciplinary action is
warranted, the case is then forwarded to the Legal Unit.

ABC management must ensure that their resources are used in the most cost
effective and efficient manner possible while obtaining the necessary results.
We found that ABC could make several improvements to increase the
efficiency of its operations.
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In 1994, there were al-
most 1,600 complaint
actions logged at the
Albany Zone offices.
Of these actions, 400
were submitted to the
Albany Zone’s Legal
Unit  for administrative
action.   We were able
to review 367 of these
actions, which were
condensed into 330
cases.   We determined
that 80 percent (263) of
these cases were based
on referrals from police
agenc i e s .   Ove r
two-thirds (184) of these police referrals required no additional work by ABC
investigators and were submitted directly to the Legal Unit.  The other
one-third of the police referrals required more work by ABC investigators.
The investigative work on these cases comprises over half of the annual
caseload of the ABC investigators.

Complete police referrals are very cost effective for ABC.  Not only did 184
police referrals not require ABC to incur any investigative costs, they
generated bond claims and civil penalties totaling $123,250.  In contrast, the
other 146 cases generated about the same amount of revenue ($112,000), but
at a cost of more than $300,000 in investigative salaries alone.  In addition,
the agency incurs fringe benefits and other expenses that put the cost of ABC
investigations for the Albany Zone close to $425,000.  In an era where greater
demands are frequently placed on shrinking resources, ABC needs to do all it
can to maximize the benefit created by police referrals.
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One way ABC
can  do this is to
assign police re-
ferral cases that
require minor
work to non-
investigative staff.
We found that of
the  79 police re-
ferrals that re-
quired some ABC
work to complete,
40 percent (33)
only  needed fol-
low  up on minor
items, such as
determining some-
one’s date of
birth or securing a copy of a police report or affidavit.  These tasks do not
require any special investigative knowledge and could therefore be assigned
to less skilled, lower paid staff.  Procedures such as this can free investigative
staff to concentrate on other more complicated assignments such as field visits
and cooperative efforts with police agencies.

Another way that ABC can increase the benefits from police referrals is by
promoting high-quality referrals that can be submitted directly for administra-
tive action.  ABC’s Meet the Chiefs and Train the Trainers programs help to
achieve these goals by establishing relationships with police agencies and
providing guidance about how to ensure that a referred case is complete and
ready for administrative action.  Unfortunately, activity on these programs has
declined significantly in recent years.  For example, although the Train the
Trainers program has been presented to more than half of the 237 local police
agencies in the Albany Zone, the number of classes presented dropped from 34
in 1993 to just four in 1995.  This decline may be due, at least in part, to a
lack of  support for the program among investigators who perceive these
programs as a means to ultimately eliminate their jobs.
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We also exam-
ined revenues
generated and
license suspen-
sion days levied,
t o  determine
whether there
were significant
differences be-
tween  police in-
vestigations and
ABC’s own ef-
forts.  In total,
the cases for the
Albany  Zone we
examined  gener-
ated  revenues in
the form of bond
claims totaling
$202,750 and civil fines of $32,500.  In addition, these cases resulted in 1,262
immediate license suspension days and 2,806 deferred suspension days for
violators.  We found little difference in the average amount of bond claim
revenue generated by direct ABC investigations ($623), by police agencies’
investigations ($596) or by ABC investigations of police referrals ($649).

However, high-quality
police referrals are
c l e a r l y  m o r e
cost-effective when
ABC’s average investi-
gative salary cost of
$2,073 per case for the
Albany zone is consid-
ered.  Similarly, as
noted  in this chart, it
does not appear that
ABC  achieves signifi-
cantly better results
than the police in terms
of either immediate
suspension days or de-
ferred suspension days.  Since ABC’s investigative efforts do not generate
significantly better results than police referrals, management may want to
consider whether it would be better to refer certain cases to police agencies for
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Seizure of Evidence

investigation  so that it may direct its efforts toward areas which would
otherwise not be covered by police.

The Law does not specifically grant ABC the authority to seize and dispose of
evidence, and during our discussions with ABC officials they were unclear
whether seizure of evidence is authorized.  In contrast, other State agencies,
such as the Departments of Taxation and Finance and Agriculture and Markets,
do not have this problem because the authority is specified in the law and/or
they obtain court orders to seize and dispose of evidence.

However, we found that ABC’s investigators have seized gambling devices and
gambling proceeds from licensed premises during the course of their
inspections and investigations, regardless of the ambiguity of ABC's authority.
The illegal or improper seizure of evidence may leave the State at risk of
lawsuits.  Further, although sanctions against violators of the Law are the result
of administrative hearings, rather than criminal hearings, the exclusionary rule,
which prohibits the presentation of evidence that is not collected in accordance
with the Law, is applicable to proceedings before the State Liquor Authority.

In addition, an operations manual that provides clear and uniform procedures
should be used to assure management that operations are in accordance with
laws  and regulations.  We found, however, the procedures manual for the
Enforcement Unit has not been updated since 1961 and is not used and, in
some cases, not even known to exist by Enforcement investigators.  As such,
the three zones, as well as individual investigators, have developed their own
procedures.  Therefore, variations exist in how investigators handle the seizure
of evidence.  For example, we found that investigators may seize both
gambling devices and the gambling proceeds associated with those devices,
seize the gambling device and leave the gambling proceeds with the licensee,
leave both the gambling device and the proceeds with the licensee, or have
police seize the device and/or proceeds.  We identified one case where the
investigator seized not only gambling proceeds, but also monies from
legitimate business functions.  The lack of uniform policies and procedures
may increase ABC’s risk for liability.
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In addition, ABC has not established the necessary procedures to ensure
appropriate controls for retaining and disposing of evidence to maintain the
integrity of the evidence.  These controls include maintaining a permanent
inventory record and a system of accountability over the evidence from the
moment of acquisition to the moment of authorized disposal, as well as
periodically substantiating and evaluating the accuracy of these records.  This
implies a consistent format to capture specified data elements.  We found that
no formal, complete system exists at ABC.

In one zone, when an investigator seizes evidence, the practice is to prepare a
listing of the evidence obtained.  We found that these forms are not always
complete or accurate.  Further, there is no formal compilation of the evidence
nor is an inventory of evidence performed.  For instance, although we found
a total of $5,265 in an evidence safe, no one in ABC's Enforcement, Finance,
or Legal Units knew how much money was in or should be in the safe.  We
also noted that there was no way to calculate how much money should have
been in the evidence safe from filed investigation reports.

In another zone, records of evidence collected or destroyed are not maintained.
For example, we found that an investigator purchased a home brew kit during
an investigation as evidence against a licensee.  When we inquired as to its
whereabouts, the investigator stated that it had been destroyed, but that he had
no documentation of its destruction.  Therefore, ABC has no assurance that the
disposal of this evidence was handled appropriately.

Finally, we found that since the Finance Unit does not separately track the
deposit  of evidence monies into the miscellaneous revenue account of the
agency, it is unclear how much has been deposited or should have been
deposited by the agency for any time period.

After the close of our audit fieldwork, ABC Counsel’s office completed its
review of the Enforcement Unit’s authority to seize evidence.  In responding
to our draft report, officials indicate that ABC has concluded that its
investigators are not empowered by statute to seize evidence except as part of
an arrest.  Since agency policy stipulates that investigators should not make
arrests, officials have taken steps to discontinue seizing evidence.
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Recommendations

1. Develop a system to measure Enforcement Unit performance which
includes measurable goals and objectives and the use of performance
indicators.

2. Perform  routine comparative analyses of performance indicators
among investigators and zones.  Follow up on variances to identify
good and bad techniques.

3. Determine  whether ABC has the authority to seize, retain, and
dispose  of evidence, such as gambling devices and gambling
proceeds.

(Subsequent to our audit, ABC officials concluded that investigators
are not specifically empowered to seize evidence and have therefore
discontinued the practice.)

4. Develop and implement current policies and procedures for
Enforcement Unit operations, including guidelines for collecting,
retaining, and disposing of evidence.

5. Assign referrals that do not require special investigative knowledge
to non-investigative staff.

6. Increase emphasis on establishing relationships with police agencies
by presenting "Train the Trainer" and "Meet the Chief" programs to
them and monitor the effects on high quality police referrals.

7. Consider referring some cases to law enforcement agencies where
possible.
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