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July 9, 2012 

Mr. Peter M. Rivera 
Commissioner 
NYS Department of Labor 
Building 12 
W.A. Harriman Campus 
Albany, NY 12240 

Re: Report 2009-0370 

Dear Commissioner Rivera: 

Our Office examined1 overpayments the Department of Labor (DOL) classified as non-
recoverable during the period August 1, 2010 through January 31, 2011.  The objective of our 
examination was to determine if DOL correctly classified overpayments as non-recoverable in 
accordance with the New York State Unemployment Insurance Law, the Federal Supplemental 
Appropriation Act of 2008, and the American Recovery and Reinvestment Act of 2009. 

A. Results of Examination 

We found DOL incorrectly classified between 21 percent and 31 percent of regular 
Unemployment Insurance Benefit and Extended Benefit overpayments as non-recoverable, 
totaling between $3.44 million and $5.04 million.  We also found DOL incorrectly classified 
$765,411 in Emergency Unemployment Compensation Benefit and Federal Additional 
Compensation Benefit overpayments as non-recoverable.  Once DOL classifies an overpayment 
as non-recoverable, no attempt is made to recoup the overpayment. 

We shared a draft report with DOL officials.  We considered their comments (Appendix A) in 
preparing this final report.  The comments of the State Comptroller on their response are attached 
as Appendix B.  DOL officials agreed with our recommendations and stated that they have taken 
steps to reduce the number of Emergency Unemployment Compensation Benefit overpayments.  
They also stated that these steps helped reduce the number of non-recoverable Emergency 
Unemployment Compensation Benefit overpayments by 89 percent for the period January 1, 
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2012 through May 31, 2012.  DOL will also implement integrity training for all Unemployment 
Insurance staff by July 2012 that will re-emphasize the proper classification of all overpayments. 

B. Background and Methodology 

DOL administers the Unemployment Insurance (UI) program, which provides weekly benefits to 
workers who are out of work through no fault of their own and are ready, willing, and able to 
work.  During the scope of our examination, claimants could receive up to 99 weeks of UI 
benefits.  This includes regular UI benefits, Emergency Unemployment Compensation (EUC) 
Benefits and Extended Benefits (EB).  Claimants could also receive Federal Additional 
Compensation (FAC) Benefits.  FAC benefits are payments added to regular UI, EUC, and EB 
benefits in accordance with the American Recovery and Reinvestment Act of 2009. 

During our examination period, DOL paid over $4.7 billion in regular UI, EUC, EB, and FAC 
benefits.  Of this, DOL classified $19,613,896 in overpayments as non-recoverable.  Generally, 
benefit overpayments occur when: (i) employers do not provide information timely, (ii) 
claimants provide inaccurate or false information, or (iii) staff makes an error. 

When DOL identifies an overpayment, it may waive the recovery of the overpayment (i.e., 
classify the overpayment as non-recoverable) if the claimant meets certain conditions prescribed 
by the New York State UI Law.  Once an overpayment is classified as non-recoverable, DOL 
does not attempt to recoup the overpayment.  However, federal law authorizes DOL to classify 
an overpayment of EUC benefits as non-recoverable only if the claimant applied for, and DOL 
approved, a waiver.  Federal law also prohibits DOL from classifying FAC payments as non-
recoverable if the FAC payments were added to the EUC benefit and a waiver was not obtained. 

To accomplish our objective, we analyzed a statistical sample of 212 UI and EB and associated 
FAC claims where the payments were classified as non-recoverable, reviewed $814,824 in EUC 
and associated FAC overpayments classified as non-recoverable, and interviewed DOL officials 
and staff.  We also identified certain matters that we conveyed to DOL in a separate letter and 
did not include in this report. 
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2 We excluded the $814,824 in EUC and associated FAC benefit payments that we reviewed separately from the 

statistical sample.  We also excluded $2,726,956 in overpayments involving an Administrative Law Judge decision 

because their characteristics indicated they could unduly affect our analysis.   

 

C. Details of Findings 

Incorrect Classification of Overpayments for Regular UI and EB and Associated 
FAC Benefits 

Section 597.4 of the UI Law states DOL may classify an overpayment as non-recoverable if all 
of the following conditions are met: (i) the claimant did not make a false statement to obtain 
benefits, (ii) the claimant did not willfully conceal any pertinent information, and (iii) the 
claimant accepted the benefits in good faith. 

During our examination period DOL classified $19,613,896 in overpayments as non-recoverable.  
To determine if DOL classified these overpayments correctly, we selected and analyzed a 
statistical sample from 10,413 claims totaling $16,072,116.2  Our statistical sample was selected 
using a 90 percent confidence level and a precision of plus or minus 5 percent. 

We found DOL classified the overpayments from 56 of the 212 claims in our statistical sample, 
or 26 percent, incorrectly.  Although DOL has policies and procedures for classifying 
overpayments, incorrect classifications occur because staff: (i) does not receive appropriate 
supervisory oversight to ensure they classify overpayments correctly, and/or (ii) lacks 
appropriate training for classifying and processing overpayments. 

Based on the parameters of our statistical sample, we estimate DOL incorrectly classified 
between 21 percent and 31 percent of all non-recoverable overpayments for our examination 
period.  Using the $1,543 average value of the claims in our sample, we project the total value 
misclassified is at least $3.44 million and no more than $5.04 million.  When DOL classifies an 
overpayment as non-recoverable, no attempt is made to recoup the overpayment. 

In response to our draft report, DOL officials stated they have re-classified the overpayments for 
the 56 claimants identified in our sample and have begun the process of recovering those 
overpayments. 

Incorrect Classification of EUC and Associated FAC Overpayments 

According to the Federal Supplemental Appropriation Act of 2008 and the American Recovery 
and Reinvestment Act of 2009, overpayments of EUC and associated FAC benefits cannot be 
classified as non-recoverable unless the claimant applies for, and DOL approves, a waiver. 
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During our examination period, DOL classified $814,824 in EUC and associated FAC benefits 
as non-recoverable.  We found DOL did not have an edit in the UI System to prevent DOL staff 
from classifying EUC and associated FAC overpayments as non-recoverable.  We also found 
DOL does not have an exception report identifying EUC and FAC overpayments classified as 
non-recoverable for supervisory review.  As a result, DOL incorrectly classified 399 EUC and 
FAC overpayments, totaling $765,411, as non-recoverable, despite the absence of an approved 
waiver. 

In response to our draft report, DOL officials stated they have begun to re-examine the $765,411 
in EUC and FAC overpayments and will make new determinations, if allowable, under state law.  
DOL will recover the overpayments reclassified as recoverable, if allowable, under Federal law.  
In addition, DOL has created an exception report to identify all EUC overpayments classified as 
non-recoverable.  These overpayments will be reviewed by the UI Integrity and Quality Control 
Bureau and incorrect determinations will be addressed promptly.       

Recommendations 

1) Recover the overpayments for the 56 claims in our sample that were incorrectly 
classified as non-recoverable. 

2) Recover the $765,411 in EUC and FAC overpayments incorrectly classified as 
non-recoverable.  Identify and recover all EUC and FAC overpayments 
incorrectly classified as non-recoverable since the inception of those programs. 

3) Provide appropriate supervisory oversight and review to ensure staff classifies 
overpayments correctly. 

4) Train staff to properly classify and process overpayments. 
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We thank the management and staff of the Department of Labor for the courtesies and 
cooperation extended to our auditors.  Since your response to the draft report is in agreement 
with this report, there is no need for further response unless you feel otherwise.  If you choose to 
provide a response, we would appreciate receiving it by August 9, 2012.     

Sincerely, 

Bernard J. McHugh 
Director of State Expenditures 

Enclosures: Appendix A 
  Appendix B 
 
cc: Carl Boorn 
 Timothy Burleski
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Comment   
1 



        APPENDIX B 

 

State Comptroller Comments on Auditee Response 
 

1. DOL created an exception report that identifies all non-recoverable Emergency 
Unemployment Compensation Benefit overpayments.  We verified the exception report 
has been developed.  Therefore, we removed this recommendation from the final report. 

 


