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Ms. Francine James 
Chief Deputy Director 
New York State Insurance Fund 
15 Computer Drive West 
Albany, NY  12205 

Re: Report 2008-BSE-0294 

Dear Ms. James: 

Our Office examined select payments made by the New York State Insurance Fund (the Fund) 
from January 1, 2008 through December 31, 2008.1  The objective of our examination was to 
determine if these payments and related contracts were processed in accordance with the New 
York State Constitution and New York State laws, rules and regulations governing the 
procurement and payment of commodities and services. 

A. Background and Methodology 

The Workers’ Compensation Law establishes the New York State Insurance Fund (Fund) within 
the New York State Department of Labor.  The Fund’s mission is to guarantee the availability of 
workers’ compensation protection to any employer seeking coverage in New York State (the 
State) at the lowest possible rates consistent with maintaining a solvent fund.  The Fund also 
provides insurance for disability benefits.  The Fund maintains the Workers’ Compensation Fund 
and the Disability Benefits Fund.  Fund revenues come from insurance premiums and the income 
generated from investing those premiums, which allows the Fund to be self-supporting. 

The Fund competes with private insurers in the workers’ compensation and disability benefits 
markets.  As such, it functions much like a private insurance company in that it fixes and collects 
premiums, maintains a surplus and reserve, and its investments, reserves, etc. must be examined 
by the Insurance Department. 

                                                 
 
 
1 We performed our examination in accordance with the State Comptroller’s authority as set forth in Article V, 
Section 1 of the State Constitution, as well as Article II, Section 8, and Article VII, Section 111 of the State Finance 
Law. 
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To carry out its mission, the Fund uses several bank accounts to make payments for such costs as 
medical and compensation claims, salaries, investments, and commodities and services.  Our 
examination focused on the payments made from two accounts – the Treasury and Non-Treasury 
accounts.  In 2008, the Fund spent almost $222 million from these two accounts: $138 million 
from the Treasury account and $84 million from the Non-Treasury account.  Based on long-
standing practice, the Fund uses the Treasury account to pay for administrative expenses used in 
operating its business, and the Non-Treasury account for investments. 

To accomplish our objective, we interviewed managers and staff at the Fund, reviewed relevant 
laws and procurement guidelines, and vendor invoices.  We also obtained payment data from the 
Fund and the information maintained in the Fund’s Oracle Financial Management System 
(Oracle).  Among other functions, this system maintains historical vendor data, including 
aggregate spending with individual vendors, and contract information for each vendor. 

We shared a draft copy of this report with Fund officials for their review and comment.  We 
considered their comments in preparing this report and have included them as Appendix A.  State 
Comptroller Comments on the Fund’s response are attached as Appendix B. 

B. Results of Examination 

Article 5 of the New York State Constitution (Constitution) and Section 111 of the New York 
State Finance Law (Section 111) require that all payments and refunds from the State be audited 
by the Comptroller prior to payment.  The Comptroller audits and approves payments and 
refunds pursuant to his constitutional authority to prevent and detect fraud, waste, and improper 
spending. 

The Office of the State Comptroller (OSC) recognizes the special needs of the Fund to conduct 
its insurance operations.  This is reflected in the process followed by OSC auditors who are on-
site at the Fund.  Payments made from the Treasury account are contingent on the auditors’ 
approval.  Payments from the Non-Treasury account are not contingent on the auditors’ 
approval. 

However, after examining over half of the Non-Treasury account transactions for the period 
January 1, 2008 through December 31, 2008, we found the Fund has inappropriately processed 
through the Non-Treasury account administrative expenses, including payments for real estate 
expenses (e.g., leases, utilities, building improvements), legal services, certain claims-related 
administrative expenses, and other miscellaneous expenses.  The Fund should have processed 
these payments through its Treasury account, thereby ensuring the Comptroller’s prior audit and 
approval. 
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In their response, Fund officials argue that the Fund is not subject to the Comptroller’s pre-audit 
authority.  However, the Constitution clearly requires that any payment of money under the 
control of the Fund is subject to the Comptroller’s prior audit and approval. 

The Fund occasionally uses the Non-Treasury account to expedite payments to vendors it 
typically pays through the Treasury account.  Fund officials agree to work with OSC and 
Treasury to implement agreed upon procedures to address these exceptions. 

In addition, the New York State Finance Law (Section 112) requires the Fund to obtain prior 
approval by the Comptroller on all State contracts exceeding $50,000.  Comptroller approval of 
State contracts is essential to ensure that contracts are awarded to responsive and responsible 
bidders; are procured fairly and in the best interest of the State; and thus, are in compliance with 
the State’s procurement laws, rules, and regulations.  However, the Fund did not obtain 
Comptroller approval for 24 contracts that exceeded $50,000 over a one-year period (as listed in 
Attachment A).  These procurements totaled nearly $12 million. 

In their response, Fund officials disagree these contracts are subject to the Comptroller’s 
approval under Section 112 because the contracts fall under an “insurance purposes” exception 
from a 1992 opinion of OSC.  However, the exception was limited to contracts between the Fund 
and its insured (i.e., insurance policies).  The contracts cited in this report are between the Fund 
and the various vendors it contracts with for real estate expenses (e.g., leases, utilities, building 
improvements), legal services, claims-related administrative expenses and other miscellaneous 
expenses.  Therefore these contracts, and any such contracts that exceed the discretionary 
threshold of $50,000, are subject to the Comptroller’s approval. 

Accordingly, the Fund should establish procedures and protocols to ensure that all payments, 
refunds, and contracts (except insurance policies) are contingent on the Comptroller’s prior 
approval pursuant to the Constitution and State Finance Law. 

Recommendations 

1) Ensure all payments and refunds made from the Non-Treasury account 
are submitted to the Comptroller for audit and approval prior to payment, 
as required by the Constitution and State Finance Law.  Consider closing 
the Non-Treasury account and processing all administrative expenses 
through the Treasury account. 

2) Ensure that all contracts (except insurance policies) exceeding $50,000 
are submitted to the Comptroller for approval, as required by the State 
Finance Law. 



Ms. Francine James Page 4 July 15, 2010 
 
 

We would appreciate your response to this report by August 13, 2010, indicating any actions 
planned to address the recommendations in this report.  We thank the management and staff of 
the New York State Insurance Fund for the courtesies and cooperation extended to our auditors. 

Sincerely, 

Bernard J. McHugh 
Director of State Expenditures 

 
Encl: Attachment A 
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  Appendix B 
  

State Comptroller Comments on Auditee Response 

1. In their response, Fund officials argue that the Fund is not subject to the Comptroller’s 
constitutionally required pre-audit duties because: (i) it is a unique legal entity; (ii) it does not 
make payments pursuant to vouchers; and (iii) it is exempted from the Comptroller’s pre-
audit by Section 88 of the Workers Compensation Law.  Article V, Section I of the New 
York State Constitution requires the Comptroller “…to (1) audit all vouchers before payment 
and all official accounts. . . The payment of any money of the state, or of any money under 
its control, or the refund of any money paid to the state, except upon audit by the comptroller, 
shall be void . . .” Since the Fund is an agency of the State2, the plain language of the 
Constitution makes it clear that any payment of money under the control of the Fund is 
subject to the Comptroller’s pre-audit, regardless of whether such payment is pursuant to a 
voucher or otherwise.  Furthermore, it is well established that the Constitution takes 
precedence over legislative action and the Legislature may not, by statute, grant an 
exemption from a constitutional requirement.  

2.  In their response, the Fund cites OSC Memorandum MA-1191/004-A, dated April 9, 1992, to 
support their position that the contracts in question are not subject to the Comptroller’s 
approval under Section 112 of the State Finance Law because said contracts fall under an 
“insurance purposes” exception.  However, as we note below, the contracts in question 
clearly fall outside the exception recognized in our memorandum.  Moreover, we are 
currently reviewing whether this Office continues to recognize the exception at all. 

 In the memorandum, OSC counsel indicated that claims related expenses might fall within an 
“insurance purposes” exception to the general rule that contracts entered into by the Fund are 
subject to Section 112 of the State Finance Law.  The memorandum went on to state: 

Specifically, contracts directly related to the payment of claims 
expenses, including the issuance of insurance policies and the 
establishment of their terms and conditions and the fixing of 
premium rates, may be considered as part of an insurance business 
and that the Fund, for such purposes, is considered to be an entity 
separate from the State itself.  In said event, the Fund would not be 
considered a State agency for purposes of State Finance Law § 
112.  [Emphasis supplied] 

 We interpret any exception recognized in that memorandum to be limited to contracts 
between the Fund and its insured.  The contracts in question in the audit are for: 

• Real Estate Expenses (e.g.; expenses for acquiring, managing and maintaining 
business properties to conduct the Fund’s business) 

                                                 
 
 
1 New York Workers’ Compensation Law Section 76. Methodist Hospital of Brooklyn v. State Ins. Fund, 64 NY2d 
365 (1985). 
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• Legal Services (e.g.; legal fees to recover outstanding claims) 

• Claims-Related Expenditures (e.g.; payments for EDI transaction fees) 

• Miscellaneous Expenditures (e.g.; other costs of doing business, including 
janitorial services, temporary services, postage, etc.) 

Therefore, this exception has no application to any of the contracts in question and any such 
contracts that exceed the $50,000 threshold are subject to the Comptroller’s approval.  

3. Fund officials responded that credit transactions were not included when OSC determined the 
amount that the Fund paid to certain vendors.  However, the credit transactions for the 
vendors listed in Attachment A total only $19,663 and do not have a material impact on the 
amount spent by the Fund on payments to those vendors.  Attachment A has been updated to 
account for the credit transactions; but also indicates that these adjustments do not cause the 
aggregate amount paid to any individual vendor to fall below the $50,000 threshold for 
contract approval by the Comptroller.  As such, the Fund did not obtain the statutorily 
required Comptroller approval for various contracts that, in the aggregate, totaled nearly $12 
million. 

 

 
 



 



 

 



 



 



 

 



 
 

 



 
 

 



 
 

 



 
 

 



 
 

  
 



 
 

 



 
 

 



 
 

 


