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Objectives 

The Office of the State Comptroller’s Bureau of State Expenditures has examined 20 State 
agencies’ compliance with the Prompt Contracting Law, which promotes timely contracting with 
not-for-profit organizations.  The objectives of this examination were to determine the extent of 
late contracting, the reasons for late contracting, and whether State agencies are paying not-for-
profits interest when due. 

Background and Methodology 

Chapter 166 of the Laws of 1991 added to the State Finance Law, Article XI-B generally referred 
to as the Prompt Contracting Law (Law), which promotes timely contracting with not-for-profits 
and entitles not-for-profits to interest when contract payments are late due to untimely processing 
of contracts.  A key objective of the Law is to expedite the contract process and corresponding 
payments with not-for-profits in order to avoid service interruptions and financial hardships faced 
by these organizations.  The Law establishes timeframes for processing contracts; requires State 
agencies to notify not-for-profits of their intent to renew or terminate a contract; provides for 
advance payments and loans when timeframes cannot be met; and ultimately, provides for interest 
payments when contract payments are late due to untimely processing of contracts.  The Law also 
gives the Office of the State Comptroller (OSC) the authority to promulgate rules and regulations 
and develop and implement procedures for calculating the amount of interest due.  An amendment 
to the Law in 2007 increased OSC’s role to review interest waiver agreements between a not-for-
profit and a State agency; calculate and pay interest when a waiver is denied, but the State agency 
does not timely pay the interest; review State agency determinations that unusual circumstances 
beyond the control of the State agency warrant the denial of interest otherwise payable under the 
Law; and issue annual reports of interest paid by State agencies. 

OSC issued two bulletins - Accounting Bulletin A-316 and Procurement and Disbursement 
Guideline Bulletin G-229 - to provide operational guidance to State agencies on processing grant 
contracts.  Upon passage of the 2007 amendment and in preparation for implementation of the 
changes required by that amendment, OSC also trained over 360 State agency staff. 

To accomplish our objectives, we examined a random sample of 95 grant contracts from a 
population of 1,788 grant contracts received by OSC after the contract start date during the period 
January 1, 2008 through April 30, 2008.  Our sample included 67 new grant contracts (including 6 
member items) and 28 renewal grant contracts.  We reviewed corresponding contract files, 
vouchers and accompanying documents, and interviewed State agency officials. 

Results of Examination 

Generally, we found State agencies do not have contracts in place prior to directing the not-for-
profit to start work and prompt contracting interest is not paid when due.  We also found both not-
for-profits and State agencies play a part in not getting contracts in place timely.  In addition, we 
found that ambiguities in the Law allow for different interpretations as to if and when prompt 
contracting interest is due and how much interest is due. 
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Late Contracting 

For the period January 1, 2008 through April 30, 2008, OSC received 2,302 State agency grant 
contracts with not-for-profits.  Of these, 1,788, or about 78 percent, were late.  That is, the contract 
start date precedes the contract approval date. 

We asked State agency officials why the contracting process was taking so long.  They told us: (i) 
not-for-profits do not submit signed contracts to the State agencies in a timely manner; (ii) State 
agencies do not process the contracts in a timely manner; (iii) the timing of the program creates the 
need for a retroactive start date; and (iv) State agencies must wait until Federal funding becomes 
available before submitting the contract. 

During our examination, we assessed the first two issues by measuring the time it takes to put 
contracts in place.  The third issue is often a consequence of late contracting or driven by program 
need.  The last issue was addressed by OSC in Procurement and Disbursement Guidelines Bulletin 
G-230 in February 2008.  This bulletin outlines the process State agencies can follow to submit 
contracts for approval if Federal grant award authority is temporarily unavailable.  Specifically, 
State agencies can submit a justification why the State agency is requesting OSC make an 
exception to its encumbrance policy along with a copy of the Federal Notice of Grant Award.  This 
eliminates the need for State agencies to delay submitting contracts for approval until Federal 
funding is available. 

From our sample of late contracts, we analyzed the number of days to accomplish the following 
stages of the contracting process for both renewal and new contracts: 

• Contract renewal notification date to the contract renewal start date (for renewal contracts 
only); 

• Contract start date to the contract signing date by the not-for-profit; 

• The not-for-profit signing date to the State agency contract signing date; 

• State agency signing date to the date OSC received the contract; and 

• OSC received date to the OSC approval date. 

This analysis allowed us to measure the overall timeframe for contract processing.  

Renewal Contracts 

The Law requires a State agency to meet certain timeframes, which are intended to provide 
adequate notice to a not-for-profit of a State agency’s intent to renew or terminate an agreement 
and to avoid service interruptions and financial hardships on the part of the not-for-profit.  For 
example, a State agency is required to provide a 90-day notice to a not-for-profit of its intent to 
renew a contract.  By giving ample notice, the not-for-profit can plan on continuing to provide 
services and begin negotiating a renewal contract with the State agency. 
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From our sample of 28 late renewal contracts, we found 5 contracts (18 percent) at 3 State 
agencies where the State agencies did not meet the 90-day notification requirement.  In fact, one 
State agency did not issue 90-day notification letters for any of its grant contracts.  Consequently, 
the renegotiation process is delayed, potentially hampering the State agency’s ability to get the 
contract in place in a timely manner. 

Additionally, our analysis of late contracts showed, on average, it takes State agencies and not-for-
profits 233 days from the renewal notification date to the date OSC approves the renewal contract, 
far exceeding the 90-day timeframe required by the Law. Consequently, the renewal contracts 
included in our sample of late contracts were approved an average of 143 days, or almost five 
months late.  Below is a timeline which shows the average number of days elapsed for renewal 
contracts in our sample to reach each milestone in the contract approval process. 

 

Renewal Contract Approval
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New Contracts 

When a new contract is being let, the State agency is required to execute the contract within 120 or 
150 days (depending on the procurement method) of the enactment of the appropriation or if 
federally funded, upon receipt of those funds.  Ultimately, meeting these requirements can help put 
contracts in place timely, ensure services start on time, and limit the amount of prompt contracting 
interest State agencies incur. 

To determine if the State agencies met the 120/150 day requirement, we reviewed the number of 
days elapsed from the date the appropriation was enacted until the date the State agency signed 
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(i.e., executed) the contract.  If program plans were covered by appropriations enacted on April 9, 
2007 (i.e., the date the 2007-08 budget became law) and there were no time suspensions, we found 
that of the 35 new State-funded contracts included in our sample, 34 contracts did not meet the 
120/150-day requirement.  We did not quantify these numbers for the other 32 new contracts 
funded with Federal moneys because the information needed was not available in the procurement 
record. 

From the data readily available we found, on average, the new contracts in our sample of late 
contracts were approved in 265 days, or almost nine months after the contract start date. Because 
information was unavailable in the contract files, we were unable to determine an average time 
used by the State agencies and not-for-profits in the negotiation process prior to the contract start 
date.  Below is a timeline which shows the average number of days elapsed for new contracts in 
our sample to achieve each milestone in the contract approval process for the signature and 
approval processes.  
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1Note: Number of days includes days the contract was sent to the Attorney General's Office for 
review and approval. 

OSC conveyed in its report “Prompt Contracting Annual Report for Calendar Year 2007” that 
approximately 68 percent of grant contracts are approved after the contract start date.  To help 
reduce late contracting, this report provided State agencies with ten recommendations, ranging 
from increased usage of a standard boilerplate contract and electronic contracting to seeking 
increased outreach and guidance from OSC.  The findings of this examination mirror the findings 
in that report.  The recommendations outlined in that report should be used to reduce the time 
needed to fully execute a contract. 
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Interest Due Because of Late Contracting 

As outlined above, a significant percentage of contracts covered by the Law between State 
agencies and not-for-profit organizations are not fully executed prior to the date the not-for-profit 
organizations begin providing services.  In such cases, the intent of the Law is that the not-for-
profit organization should receive interest payments.  However, our review indicates that for the 
contracts in our sample, in fact, no interest was paid.  This appears to be the result of ambiguities 
in Section 179-v of the State Finance Law.  That section provides that a not-for-profit shall be 
entitled to interest payments on those moneys that would be due under the terms of the contract or 
renewal contract from the scheduled commencement date or the date the not-for-profit begins to 
provide services, whichever is later, until the date payment is made under the contract or renewal 
contract.  

In reviewing the application of this provision by the State agencies included in our sample, we 
found that most State agencies interpret the Law to require interest payments based on the dates on 
which the State agencies actually received vouchers from the not-for-profit organizations for 
services performed.  In practice, in a majority of cases, not-for-profits do not submit claims for 
reimbursement prior to the approval of the contracts.  As a result, State agencies appear to have 
taken the position that no interest is payable under section 179-v. 

While it appears that State agencies have acted in good faith, it is our conclusion that this 
interpretation of Section 179-v is not correct.  Rather, OSC believes that the proper interpretation 
of Section 179-v is that it requires payment of interest, once a contract is fully executed, from the 
date when, consistent with the terms of the contract, the not-for-profit organization could 
reasonably have expected payment if, consistent with the requirements of the Law, the contract 
had been fully executed before the date when the not-for-profit organization began providing 
services under such contract.  Since under the Prompt Payment Law State agencies must generally 
make payment within 30 days of the date of the submission of an invoice or voucher, we believe it 
follows that interest runs on each payment covered by Section 179-v from the 30th day after each 
date on which the not-for-profit organization could have submitted an invoice or voucher.  
 
While no interest was paid by State agencies under the Law for the contracts in our sample, if State 
agencies had applied these standards, significant interest would have been paid to not-for-profit 
organizations.  For example, in our sample of renewal contracts, the not-for-profit organizations in 
question would have been entitled to prompt contracting interest totaling $46,411.  Similarly, in 
our sample of new contracts, the not-for-profit organizations in question would have been entitled 
to receive prompt contracting interest totaling $55,816. 
 
Pursuant to the OSC’s authority under Section 179-y of the State Finance Law, OSC will develop, 
and implement through regulations, a procedure for calculating the amount of interest due to a not-
for-profit organization pursuant to Article XI-B consistent with the above standards. 
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Recommendations 

 Late Contracts 

For the period January 1, 2008 through April 30, 2008, OSC received 2,302 State agency grant 
contracts with not-for-profits.  Of these, 1,788, or about 78 percent, were late, that is, the contract 
start date precedes the contract approval date. Based on our sample of 95 late contracts we found: 

o New contracts were approved on average 265 days, or almost nine months after the 
contract start date. 

o On average it takes State agencies and not-for-profits 233 days from the renewal 
notification date to the date OSC approves the renewal contract, far exceeding the 
90-day timeframe required by the Law. Consequently, the renewal contracts 
included in our sample of late contracts were approved an average of 143 days, or 
almost five months late.    

OSC conveyed in its report “Prompt Contracting Annual Report for Calendar Year 2007” that 
approximately 68 percent of grant contracts are approved after the contract start date.  To help 
reduce late contracting, this report provided State agencies with ten recommendations, ranging 
from increased usage of a standard boilerplate contract and electronic contracting to seeking 
increased outreach and guidance from OSC.  The findings of this examination mirror the findings 
in that report.   

OSC recommends the Not-For-Profit Contracting Advisory Committee take an 
active role in identifying and implementing process changes as soon as possible 
to improve the timeliness of not-for-profit contracting. 

 Payment of Prompt Contracting Interest 

Based on our sample of 95 contracts, we determined the not-for-profits missed the opportunity to 
receive prompt contracting interest totaling $102,227.  This resulted from most State agencies 
interpreting the Law to require interest payments only from the dates on which the State agencies 
actually received vouchers from the not-for-profit organization for services performed.   

As a result of our examination, OSC believes that procedures need to be clarified to eliminate the 
ambiguities created by the Law and correct the unintended consequences identified in this report.   

Pursuant to the OSC’s authority under Section 179-y of the State Finance Law, 
OSC will develop, and implement through regulations, a procedure for 
calculating the amount of interest due to a not-for-profit organization pursuant to 
Article XI-B. 

 


