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Division of State Government Accountability

State of New York
Office of the State Comptroller

September 25, 2009

Richard F. Daines, M.D.
Commissioner
Department of Health
Corning Tower
Albany, New York  12237

Dear Dr. Daines:  

The Office of the State Comptroller is committed to helping State agencies, public authorities 
and local government agencies manage government resources efficiently and effectively and, by 
so doing, providing accountability for tax dollars spent to support government operations.  The 
Comptroller oversees the fiscal affairs of State agencies, public authorities and local government 
agencies, as well as their compliance with relevant statutes and their observance of good business 
practices.  This fiscal oversight is accomplished, in part, through our audits, which identify 
opportunities for improving operations.  Audits can also identify strategies for reducing costs and 
strengthening controls that are intended to safeguard assets. 

Following is a report of our audit of the Department of Health entitled Enhanced Medicaid Payment 
Rates To Selected Nursing Service Agencies That Provide Care For Medically Fragile Children.  
This audit was performed pursuant to the State Comptroller’s authority under Article V, Section 1 
of the State Constitution and Article II, Section 8 of the State Finance Law.

This audit’s results and recommendations are resources for you to use in effectively managing 
your operations and in meeting the expectations of taxpayers.  If you have any questions about this 
report, please feel free to contact us.

Respectfully submitted,

Office of the State Comptroller
Division of State Government Accountability

Authority Letter
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State of New York
Office of the State Comptroller

EXECUTIVE SUMMARY

Audit Objective

Our objective was to determine if selected Medicaid nursing service agencies properly paid their 
nurses who care for medically fragile children.  

Audit Results - Summary

In order to attract and retain nurses qualified to care for medically fragile children in their homes, 
Medicaid reimburses nursing agencies at enhanced rates so they can offer higher pay to the nurses 
who provide such services.  In 2007, Medicaid increased these rates by an average of $7.05 per 
hour. During our two-year audit period about $30 million was available to nursing agencies for 
such enhanced funding rates.  However, we found some nursing agencies were not passing major 
portions of the enhanced rates along to the nurses that were caring for medically fragile children, 
but were instead withholding significant portions of the additional funds. 

We conducted site reviews at three large Medicaid nursing service agencies, including Pioneer 
Homecare Corp., Stafkings Healthcare Systems Inc., and Jos-El Inc.  We determined that these 
three agencies withheld 61, 49, and 32 percent, respectively, of the hourly increases that were 
intended primarily for the nurses at the time of our original site reviews.  Consequently, in the 
aggregate, the nurses who served the medically fragile children received only about half of the 
total funding increases distributed to these agencies.  At one agency, this increase amounted to 
$2.80 per hour.  In total, the three agencies withheld $1,545,845 (51 percent) of the $3,036,387 
in increased Medicaid funding they received.  According to officials of these agencies, they did 
not distribute large portions of enhanced funding to their nurses because the initiative increased 
certain costs other than the compensation paid directly to the nurses.  For example, portions of the 
additional funding had to be allocated to increases in workers compensation costs, the employer’s 
share of FICA costs, unemployment insurance and certain other costs.

We concluded that the amounts of funding which did not go directly to the nurses significantly 
exceeded the additional fringe benefit and any other program-related costs to the agencies.  For 
example, one agency had withheld $253,778 of the $519,399 in increased Medicaid funding it 
received  at the time of our initial site visit to it.  Further, we concluded that at least $99,023 
in additional program payments were owed to nurses employed by the agency.  Subsequently, 
the agency made additional payments to its nurses, and eventually, about 88 percent of program 
funding provided to the agency was distributed to the nurses.  This was significantly higher than 

Executive Summary
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the amount of program funding (about 49 percent, aggregately) which had been distributed by the 
agencies, at the time of our initial visits.  

The processes used by the Department of Health (Department) to administer the program for 
the agencies we selected for review are consistent with the practices used by the Department to 
administer the program to agencies statewide. Thus, we believe that there is significant risk that if 
other nursing agencies statewide did not properly distribute enhanced funding, this practice would 
remain undetected.  If nursing agencies consistently failed to distribute these funds properly, the 
amounts of the underpayments to the nurses who serve medically fragile children could be very 
significant. 

Moreover, we concluded that the Department needs to take timely actions to address the matters 
included in our report.  The Department has the authority to audit nursing service agencies and 
to recover funds not used to increase pay to nurses caring for medically fragile children.  At the 
time of our review, the Department’s efforts to review pertinent agency records and/or audit such 
agencies were limited. The Department obtained information from 13 nursing service agencies 
pursuant to complaints regarding these agencies’ uses of program funding.  Although several of 
these agencies acknowledged that they owed nurses additional compensation, the Department did 
not follow-up with the agencies to verify that the correct amounts of additional compensation were 
paid to the nurses.  Furthermore, no audits had been performed of any of the agencies that received 
the enhanced funding.  

Given the nature of the findings detailed in this report and the potential for nursing service providers 
to abuse program funding, we believe the Department should formally evaluate the need to audit 
higher risk agencies, considering overall audit priorities and the staff resources available.  Funding 
that was not used to compensate the nurses or reimburse the nursing agencies for other legitimate 
program-related costs should be recovered.

Our audit report includes three recommendations to help the Department ensure that nursing 
service agencies properly compensate nurses who care for medically fragile children.

This report dated September 25, 2009 is available on our website at http://www.osc.state.ny.us
Add or update your mailing list address by contacting us at: (518) 474-3271 or
Office of the State Comptroller
Division of State Government Accountability
110 State Street, 11th Floor
Albany, NY 12236
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Introduction

For Medicaid purposes, medically fragile children are individuals under the 
age of 21 who are at risk of hospitalization or institutionalization because of 
their complex medical needs, but who can be cared for at home if provided 
with the appropriate nursing services.  To help ensure sufficient availability 
of nurses to care for medically fragile children, the New York Public Health 
Law (Law) increased the Medicaid reimbursement rates for in-home nursing 
service providers.  The Department of Health (Department) increased the 
Medicaid reimbursement rate for nursing services to medically fragile 
children by an average of 30 percent in July 2007, effective back to January 
1, 2007.  This amounted to an average increase $7.05 per hour. 

There are nearly 400 children covered by this part of New York State’s 
Medicaid program.   For the two-year period ended December 31, 2008, 
Medicaid reimbursed nursing agencies $129 million for services provided 
to medically fragile children. The nursing agencies employed about 960 
nurses. This increased Medicaid funding to nursing agencies by about $30 
million (above the amounts that would have been received prior to the rate 
increase) for the two years ended December 31, 2008.  

The Department is responsible for ensuring that the nursing agencies who 
received the enhanced Medicaid rate payments pass on the funding increases 
to the nurses that serve these children. The Law gives the Department the 
authority to audit each nursing agency and recover all funds determined to 
have been used for purposes other than the delivery of nursing services to 
medically fragile children.  

Our audit objective was to determine if selected Medicaid nursing service 
agencies properly paid their nurses who care for medically fragile children. 
To accomplish our objective, we interviewed Department officials, reviewed 
applicable sections of Federal and State laws and regulations, and examined 
the Department’s relevant policies and procedures. We also visited three 
of the larger Medicaid-participating nursing agencies and reviewed their 
payroll records and Medicaid claims for medically fragile children (which 
totaled $20 million for the two year period ended December 31, 2008).  
Our audit did not include the enhanced Medicaid rate paid directly to self-
employed private duty nurses caring for medically fragile children.  

We conducted our performance audit in accordance with generally accepted 
government auditing standards.  Those standards require that we plan and 
perform the audit to obtain sufficient, appropriate evidence to provide a 
reasonable basis for our findings and conclusions based on our audit 
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objectives.  We believe that the evidence obtained provides a reasonable 
basis for our findings and conclusions based on our audit objectives.

In addition to being the State Auditor, the Comptroller performs certain other 
constitutionally and statutorily mandated duties as the chief fiscal officer of 
New York State.  These include operating the State’s accounting system; 
preparing the State’s financial statements; and approving State contracts, 
refunds and other payments.  In addition, the Comptroller appoints members 
to certain boards, commissions, and public authorities, some of whom 
have minority voting rights.  These duties may be considered management 
functions for purposes of evaluating organizational independence under 
generally accepted government auditing standards.  In our opinion, these 
functions do not affect our ability to conduct independent audits of program 
performance.

The audit was performed pursuant to the State Comptroller’s authority as 
set forth in Article V, Section 1 of the State Constitution and Article II, 
Section 8 of the State Finance Law.

We provided Department officials with a draft copy of this audit report 
for their review and formal comment.  We considered the Department’s 
comments in preparing this report and have included them at the end of 
the report.  Department officials generally concurred with our report’s 
recommendations and indicated the steps that will be taken to implement 
them.

Within 90 days of the final release of this report, as required by Section 170 of 
the Executive Law, the Commissioner of the Department of Health shall report  
to the Governor, the State Comptroller, and the leaders of the Legislature 
and fiscal committees, advising what steps were taken to implement the 
recommendations contained herein, and where recommendations were not 
implemented, the reasons therefor.

Major contributors to this report include Sheila Emminger, Warren 
Fitzgerald, Wendy Matson, and Judith McEleney.  

Authority

Reporting 
Requirements

Contributors 
to the Report
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Audit Findings and Recommendations

Payment of the enhanced fee to Medicaid nursing agency providers began 
in the summer of 2007.  Providers were allowed to submit retroactive claims 
for services rendered as far back as January 1, 2007.  The Department sent 
several notices to nursing agencies instructing them that the increase to 
their Medicaid reimbursement rate should be added to the salaries of the 
nurses when they provide services to medically fragile children.  It was 
intended that the increase be cost neutral to the nursing agencies in that the 
agencies would be allowed to recover any cost increases associated with 
the increased salary costs such as FICA, State and federal unemployment 
insurance, etc.  The average reimbursement rate for home nursing services 
for medically fragile children before the rate increase was $23.49 per hour.  
After the rate increase, the hourly rate increased to an average of $30.54 (an 
increase of $7.05).  

To determine if nurses received the proper share of the increased 
reimbursement rate, we conducted site reviews at three large Medicaid 
nursing service agencies.  These agencies included Pioneer Homecare Corp. 
(Pioneer), Stafkings Healthcare Systems Inc. (Stafkings), and Jos-El Inc. 
(Jos-El).  We interviewed senior officials at these agencies and reviewed 
payroll and other financial-related records.  Based on the results of our 
reviews, we determined that all three agencies did not pass an appropriate 
share of the increased Medicaid reimbursement rate to the nurses who cared 
for medically fragile children.  The following table summarizes the hourly 
rate increases for the agencies we visited and the average hourly increases 
for the nurses who care for medically fragile children.    

The three agencies withheld between 32 and 61 percent of the hourly 
increases that were intended primarily for the nurses.  Consequently, in the 
aggregate, the nurses who served medically fragile children received only 
about half of the total funding increases distributed to Pioneer, Stafkings 
and Jos-El.  A summary of the total funding increases received by these 

Rate Increase for 
Home Nursing 
Services for 
Medically Fragile 
Children

Audit Findings and Recommendations
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agencies, the amounts that were paid in direct compensation to the nurses, 
and the balances not paid to the nurses is presented in the following table.

   

As the table illustrates, the three agencies withheld $1,545,845 (51 percent) 
of the $3,036,387 in increased Medicaid funding they received.  We 
asked officials of these agencies why more of the funding derived from 
the increased reimbursement rates was not paid to the nurses.  All three 
agencies replied that this initiative increased certain costs other than the 
compensation paid directly to the nurses.  For example, Stafkings officials 
stated that portions of the additional funding had to be allocated to increases 
in workers compensation costs, the employer’s share of FICA costs, liability 
insurance, unemployment insurance and disability insurance.  In addition, 
at the time we initiated our site reviews, Stafkings was withholding program 
funds pending the resolution of certain matters (including payments to nurses 
it no longer employed) that it had formally addressed to the Department.   

We acknowledge that this initiative resulted in additional costs (such as those 
enumerated previously) to the nursing agencies beyond the amounts of the 
hourly rate increases that were paid directly to the nurses.  Consequently, 
the agencies could not allocate 100 percent of the increased funding directly 
to the compensation of the nurses while maintaining cost neutrality for 
their operations.  Nevertheless, we concluded that the amounts of funding 
which did not go directly to the nurses significantly exceeded the additional 
fringe benefit and other program-related costs incurred by that agency.  As 
noted in the table, Stafkings retained $253,778 of the $519,399 in increased 
Medicaid funding it received.  However, according to information provided 
to us by Stafkings, fringe benefit and other program-related costs amounted 
to only $154,755.  Therefore, at least $99,023 (or $253,778 - $154,775) 
more should have been paid directly to the nurses.   

Moreover, we questioned if Stafkings’ original estimate of the amount it 
would require to pay for additional fringe benefits and other costs reported 
by Stafkings were too high.  For example, Stafkings officials told us that 
unemployment insurance was 4 percent of total payroll costs.  It should 
be noted, however, that New York State unemployment insurance applies 
only to the first $8,500 in annual salary and wages paid to an employee, and 
federal unemployment insurance applies only to the first $7,000 in annual 
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salary or wages.  Since most full-time employees earn considerably more 
than these amounts annually, Stafkings’ actual unemployment insurance 
costs were much less than 4 percent of total salary and wages paid to its 
nurses.   Consequently, more than an additional $99,023 was owed to 
Stafkings’ nurses. 

Subsequent to our initial site review, Stafkings received written program 
clarifications from the Department, and, based on those clarifications, 
concluded that it owed certain nurses (including those it no longer employed) 
additional compensation. Consequently, in late 2008 and early 2009, 
Stafkings made additional payments (in excess of $99,023) to nurses who 
were owed more program funding.  Based on a subsequent site review, we 
concluded that nurses eventually received the proper amounts of program 
payments from Stafkings (about 88 percent of the funds in question).  
Moreover, based on the results of our other site visits, we concluded that 
there was considerable risk of program underpayments to nurses at Pioneer 
and Jos-El. These two providers distributed only 39 percent and 68 percent, 
respectively, of program funding to their eligible nurses.

During our audit period, 105 nursing agencies statewide provided services 
to medically fragile children.  Thirty-seven (of the 105) agencies received 
more than $1 million each for such services. The amounts of funding ranged 
from $1.1 million to $12.7 million for these 37 agencies.  Prior to our audit, 
the Department sent nursing agencies several notices explaining how the 
enhanced funding should be distributed to nurses through their direct 
compensation.  Nonetheless, nurses employed by several of the agencies 
(that received more than $1 million each in funding) formally complained 
to the Department about the inadequacy of their pay increases under the 
program.  As detailed previously in this report, we concluded that the three 
agencies we visited did not distribute sufficient amounts of the enhanced 
funding to the nurses as intended.  

As noted previously, nearly $30 million in additional Medicaid funding was 
paid to nursing service agencies statewide during our audit period.  If these 
agencies consistently failed to distribute the funding properly, the amounts 
of the underpayments to the nurses who serve medically fragile children 
could be very significant. Moreover, based on the results of our audit, we 
believe that, if other nursing agencies statewide have not properly distributed 
enhanced funding to nurses, such a condition would not be detected by 
the Department. The processes used by the Department to administer the 
program for the agencies we selected for review are consistent with the 
practices used by the Department to administer the program to agencies 
statewide. 



14
       

Office of the New York State Comptroller

The Public Health Law authorizes the Department to audit participating 
agencies and to recover all funds not used to increase pay to nurses caring 
for medically fragile children.  At the time of our audit, the Department’s 
efforts to review pertinent provider records and/or audit such providers 
were limited.  The Department requested and obtained information from 13 
nursing service agencies pursuant to complaints regarding these agencies’ 
uses of program funding.  Although several of these agencies acknowledged 
that they owed nurses additional compensation (pursuant to the enhanced 
funding program), the Department did not verify that these agencies actually 
paid the nurses the correct amounts of additional compensation they were 
owed. In addition, the Department had not performed audits of any of the 
agencies who received funding under the program. Given the nature of the 
findings detailed in this report and the potential for nursing service agencies 
to abuse program funding, we believe the Department should formally 
evaluate the need to review and/or audit high risk providers, considering 
overall priorities and the staff resources available. 

1. Further investigate the Medicaid nursing agencies we visited during our 
audit and ensure they properly pay their nurses who care for medically 
fragile children.  Recover any funds not used to pay nurses who provid-
ed care for these children or for other legitimate program-related costs.

2. Follow-up with the 13 agencies for whom the Department received 
complaints and verify that nurses received the appropriate amounts of 
increased compensation under the program. Recover funds from agen-
cies that have not properly compensated nurses who care for medically 
fragile children. 

3. Schedule formal reviews and/or audits of higher risk nursing service 
agencies to the extent priorities and resources permit.

Recommendations
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