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Dear Dr. Novello: 
 
 According to the State Comptroller’s authority as set forth in Article V, Section 1, of the 
State Constitution and Article II, Section 8 of the State Finance Law, we audited Medicaid claims 
for HIV pre-test counseling visits paid to hospital outpatient and free-standing clinics during the five 
year period ended March 6, 2006.  
 
A. Background 
 

The Department of Health (Department) administers the medical assistance program 
(Medicaid) in New York State (State), which was established under Title XIX of the federal Social 
Security Act to provide needy people with medical assistance.   In New York, this program is funded 
jointly by the federal, State, and local governments.   Its management information and claims 
processing functions are handled through the State’s eMedNY system, which the Department 
implemented on March 24, 2005.  

 
On June 1, 2000, the Department established an integrated HIV/AIDS surveillance system to 

monitor cases of HIV infection, HIV-related illness and AIDS.  According to Department guidelines, 
providers may be reimbursed for HIV pre-test counseling provided to any Medicaid recipient whose 
HIV status is unknown or in question, even if the recipient declines testing for HIV.  The purpose of 
pre-test counseling is to provide Medicaid recipients with information on the benefits of HIV testing 
so the recipient can make an informed choice about whether or not to have the test.  If a recipient 
declines testing, the provider is still entitled to reimbursement for the HIV pre-test counseling visit 
as long as the provider has complied with Article 27-F of the Public Health Law and the 
Department’s regulations, Part 63 of Title 10 NYCRR.  The law and regulations require the provider 
to document the recipient’s declination of the testing in the recipient’s medical record.   

 
A second HIV pre-test counseling visit may be warranted if the recipient declines to be tested 

after the initial counseling session and the provider suspects the recipient may be at risk of HIV 
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infection.  To receive Medicaid payment for the second visit, the Department’s medical record 
standards require the provider to document in the recipient’s medical records the specific 
circumstances justifying the need for the second visit.  Department guidelines generally limit billing 
for HIV pre-test counseling visits to two visits per recipient, per year.  In certain cases the 
Department will allow Medicaid payment for more than two visits a year.  The provider must 
comply with the Department’s medical record standards and document in the recipient’s medical 
records the specific circumstances justifying more than two HIV pre-test counseling visits in a year.  
To ensure Medicaid providers integrate HIV testing into their health care practice, same-day billing 
is allowed for HIV pre-test counseling visits in addition to any other hospital outpatient clinic visit 
or free standing clinic visit for which a Medicaid rate has been established. 

 
B. Audit Scope, Objective and Methodology 
 
 We audited Medicaid claims for HIV pre-test counseling visits billed during the five year 
period ended March 6, 2006.   The objective of our audit was to determine if Medicaid clinics billed 
HIV pre-test counseling services according to the billing policy set forth in the Department’s 
guidelines.  
 
 We did our audit according to generally accepted government auditing standards.  We 
audited paid Medicaid claims submitted by hospital outpatient clinics and free standing clinics 
during our five year audit period.  To accomplish our audit objectives, we extracted claims for HIV 
pre-test counseling visits and HIV testing services from the Medicaid payment file and verified the 
accuracy of the payments. We interviewed Department officials, inspected the medical records of 
one provider who received the highest Medicaid payments for HIV pre-test counseling visits, 
reviewed applicable sections of federal and State laws and regulations, and examined the 
Department’s relevant payment policies and procedures. 
 

In addition to being the State Auditor, the Comptroller performs certain other constitutionally 
and statutorily mandated duties as the chief fiscal officer of New York State, several of which are 
performed by the Division of State Services.  These include operating the State’s accounting system; 
preparing the State’s financial statements; and approving State contracts, refunds, and other 
payments.  In addition, the Comptroller appoints members, some of whom have minority voting 
rights, to certain boards, commissions, and public authorities.  These duties may be considered 
management functions for purposes of evaluating organizational independence under generally 
accepted government auditing standards.  In our opinion, these management functions do not affect 
our ability to conduct independent audits of program performance. 
 
C.  Results of Audit 
 

We identified 122 clinics billing Medicaid for more than two HIV pre-test counseling visits 
for a recipient in a year.  Medicaid may have potentially overpaid as much as $4.2 million to these 
clinic providers.  These potential overpayments occurred because the providers do not comply with 
Department guidelines billing for HIV pre-test counseling services and eMedNY lacks the controls 
necessary to detect and prevent these overpayments.   

 
Two downstate family planning clinics accounted for 71 percent of the potential 

overpayments: one clinic received overpayments totaling $1.8 million and another clinic received 
overpayments of $1.2 million.  These HIV pre-test counseling visits were billed in addition to the 
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primary clinic service the recipient received on the same day.  We also identified a third clinic, a 
methadone maintenance clinic, that billed almost $4,100 for 47 HIV pre-test counseling visits in one 
year for one recipient and never performed any actual HIV testing.   
 

We reviewed 10 recipients’ medical files at one downstate clinic who accounted for $1.8 
million of the $4.2 million in potential overpayments.  We determined: 
 

• seven recipients’ files did not contain documentation of an HIV pre-test counseling visit 
 even though the provider billed for that service; and  
 
• three recipients’ files did not contain documentation of the recipient’s decision about 

 HIV testing, including the reason the recipient declined to be tested.  These files also  
 lacked documentation justifying the need for a second or subsequent pre-test counseling  
                    visit.   
 

Recommendations 
 
 1.   Investigate and recover the $4.2 million potential overpayments we identified. 
 
 2.   Instruct providers on the proper way to bill and document HIV pre-test counseling visits. 
 
 3.   Determine if edits could be designed and added to eMedNY to prevent these types of   
  overpayments from occurring.  
 
 We provided a draft copy of this report to Department officials for their review and 
comment. Department officials generally agreed with our recommendations and indicated actions 
planned and taken to implement them.  A complete copy of the Department’s response is included as 
Appendix A. 
 

Within 90 days after the final release of this report, as required by Section 170 of the 
Executive Law, the Commissioner of the Department of Health shall report to the Governor, the 
State Comptroller, and the leaders of the Legislature and fiscal committees, advising what steps were 
taken to implement the recommendations contained herein, and where recommendations were not 
implemented, the reasons therefore. 
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Major contributors to the report include Warren Fitzgerald, Earl Vincent, Daniel Towle, and 
Christopher Morris.  We wish to thank the management and staff of the Department of Health for the 
courtesies and cooperation extended to our auditors during this review. 
 
       Very truly yours 
 
 
 
       Sheila Emminger 
       Audit Manager 
 
cc: Lisa Ng, Division of the Budget 
 Tom Howe, Department of Health 
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