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EXECUTIVE SUMMARY 
 

OFFICE OF GENERAL SERVICES 
EMERGENCY CONTRACTING PRACTICES 

 
SCOPE OF AUDIT 

 
he Public Buildings Law (Law) defines a construction emergency as the 
damage or malfunction of a building owned by New York State (State) 

caused by a sudden or unanticipated occurrence that results in a pressing need 
for immediate repair, reconstruction, or maintenance, permitting the safe 
continuation of a necessary public use or function or protecting State property, or 
the life, health, or safety of any person.  The Law authorizes the Office of 
General Services (OGS) to let emergency contracts for labor, supplies, material, 
and equipment costing up to $200,000 without having to comply with formal 
bidding requirements.  Within OGS, which operates nine regional offices 
throughout the State, the Design and Construction Group (Group) is responsible 
for administering the emergency contracting program.   
 
In the event of a construction emergency, OGS is generally notified by the State 
agency responsible for the building where the emergency exists.  Once the 
closest regional office of OGS has verified the emergency, OGS officials 
determine the type of work needed and the location where the work will be 
performed, then solicit at least three bids from a predetermined list of eligible 
contractors.  The Law requires OGS to solicit these contractors either 
sequentially or by rotation, thereby giving each contractor fair opportunity to bid 
on emergency contracts.  During the period of this audit, January 1, 2002 through 
December 31, 2004, OGS awarded 1,416 emergency contracts totaling 
approximately $162 million. 
 
Our audit examined OGS’ controls over the emergency contracting program and 
addressed the following questions: 
 

• How does OGS qualify and select contractors for participation in the 
emergency contracting program? 

 
• How does OGS ensure that emergency contracts are used only for bona 

fide emergency situations? 
 

• What internal controls has OGS established for ensuring that contractor 
billings are reasonable and accurate? 
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AUDIT OBSERVATIONS AND CONCLUSIONS 

 
e found that OGS is generally complying with the Law, has implemented 
appropriate controls to provide adequate assurance that qualified 

contractors participate in the program, and their billings are reasonable and 
accurate.  In most cases, funds expended under the OGS emergency contracting 
program were used to fund costs related to bona fide emergencies.  However, 
we have identified instances in which emergency funds were used for other than 
intended purposes.  We also have identified some ways that OGS could improve 
its monitoring of contract costs and contractor selection. 
 
We found that 4 of 43 contracts we selected for review had incurred additional 
costs because the agencies requested and OGS authorized the contractor to 
expand the scope of the original emergency to include unrelated work.  Three of 
the four contracts were originally awarded for a total of $105,000, but additional 
work on these contracts resulted in change orders totaling more than $405,000.  
The fourth contract was awarded at the maximum amount of $200,000; however, 
when the agency realized it had not spent the entire budgeted amount, it 
requested and OGS authorized unrelated work to exhaust the unused funds.  In 
each of these cases, OGS should have declared a separate emergency and 
rebid or provided for the additional repairs through the normal maintenance, 
formal bidding and contracting process.  (See pp. 14-15) 
 
Although its field engineers review billings on individual contracts, OGS has not 
established procedures for determining whether a contractor working on both 
emergency and non-emergency contracts simultaneously at the same facility has 
submitted duplicate bills for its employees and equipment.  For our audit period, 
we identified 26 instances in which a contractor was working on multiple 
contracts at the same facility.  To prevent potential duplicate payments, OGS 
needs to compare billings under concurrent contracts.  (See pp. 15-16) 
 
During our audit period, OGS awarded 26 emergency contracts totaling more 
than $2 million for repair of the Department of Transportation’s salt storage 
domes.  Of these, one was awarded to the Dome Corporation of North America 
(Dome Corporation), the domes’ manufacturer; another six called for the Dome 
Corporation to provide consultation and/or products; and 12 required all work to 
be subcontracted to the Dome Corporation.  Under the 12 contracts where the 
Dome Corporation was the subcontractor, the primary contractors were paid 
“administrative fees” totaling nearly $100,000 even though they performed no 
construction work.  OGS would have avoided this $100,000 cost had it 
contracted directly with the Dome Corporation.  (See pp. 16-17) 
 
We also found an internal control weakness relating to the separation of 
contractor-selection duties.  One OGS employee was responsible for generating 
a listing of eligible bidders, soliciting and tabulating bids, and selecting the low 
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bidder for nearly all construction emergencies that occurred during normal work 
hours in four of the regional offices.  These four regions account for more than 50 
percent of the emergency contracts awarded statewide.  OGS needs to provide 
controls that will ensure that no individual has control over the emergency 
contract bid process.  (See pp. 20-21) 
 

COMMENTS OF OGS OFFICIALS 
 

e provided a draft copy of this report to OGS officials for their review and 
comment.  Their comments were considered in preparing this report.  While 

OGS officials did not respond specifically to our recommendations, they did 
indicate they agree with the conclusions of the audit and are implementing 
changes that will improve conditions cited in the report.   
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INTRODUCTION 

 
Background 

 
he Public Buildings Law (Law) defines a construction 
emergency as the damage or malfunction of a building 

owned by New York State (State) that is caused by a sudden or 
unanticipated occurrence that results in a pressing need for 
immediate repair, reconstruction, or maintenance, permitting the 
safe continuation of a necessary public use or function or 
protecting State property or the life, health, or safety of any 
person.  The Law authorizes the Office of General Services 
(OGS) to let emergency contracts for labor, supplies, material, 
and equipment costing up to $200,000 without having to comply 
with formal bidding requirements. 
 
Within OGS, which operates nine regional offices throughout the 
State, the Design and Construction Group (Group) is 
responsible for administering the emergency contracting 
program.  It provides services such as architecture and 
engineering, planning and design, and construction 
management for State agencies and departments that own and 
operate State facilities.  The Group administers its program 
through three divisions:  Design, Contract Administration, and 
Construction. 
 
In the event of a construction emergency, OGS is generally 
notified by the State agency or department responsible for the 
building where the emergency exists.  Once the closest regional 
office of OGS has verified the emergency, OGS officials 
determine the type of work needed and the location where the 
work will be performed, then solicit at least three bids from a 
predetermined list of contractors.  The Law requires OGS to 
solicit these contractors sequentially or by rotation, thereby 
giving each contractor fair opportunity to bid on emergency 
contracts. 
 
In February 2004, the Office of the State Comptroller (OSC) 
found that OGS had awarded 73 contracts worth $7 million, 
including emergency contracts, to two companies that had been 
barred from working on Federal projects because they had 
bribed construction inspectors.   

T 



 

10 

 

Audit Scope, Objectives and Methodology 
 

e audited OGS’ emergency contracting practices for the 
period January 1, 2002 through December 31, 2004, 

during which OGS awarded 1,416 emergency contracts with a 
total value of approximately $162 million.  The objectives of our 
performance audit were to determine how OGS qualifies and 
selects contractors for participation in the emergency 
contracting program, how it ensures that emergency contracts 
are used only for bona fide emergency situations, and whether 
OGS has established internal controls capable of ensuring that 
contractor billings are reasonable and accurate. 
 
To accomplish our objectives, we reviewed relevant laws and 
OGS policies and procedures, interviewed OGS staff, and 
reviewed a sample of emergency contracts and supporting 
documentation.  We also conducted field visits to all nine 
regional offices to assess their monitoring and oversight 
activities, and analyzed emergency contract data to identify 
trends or unusual transactions. 
 
We conducted our audit in accordance with generally accepted 
government auditing standards.  Such standards require that we 
plan and perform our audit to adequately assess those 
operations included within the audit scope.  Further, these 
standards require that we understand OGS internal control 
structure and compliance with those laws, rules, and regulations 
that are relevant to OGS procedures and operations that are 
included in our audit scope.  An audit includes examining, on a 
test basis, evidence supporting transactions recorded in the 
accounting and operating records and applying such other 
auditing procedures, as we consider necessary in the 
circumstances.  An audit also includes assessing the estimates, 
judgments, and decisions made by management.  We believe 
our audit provides a reasonable basis for our findings, 
conclusions, and recommendations. 
 
In addition to being the State Auditor, the Comptroller performs 
certain other constitutionally- and statutorily-mandated duties as 
the chief fiscal officer of New York State, several of which are 
performed by the Division of State Services.  These include 
operating the State’s accounting system; preparing the State’s 
financial statements; and approving State contracts, refunds, 
and other payments.  In addition, the Comptroller appoints 
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members to certain boards, commissions, and public 
authorities, some of whom may have minority voting rights.  
These duties may be considered management functions for 
purposes of evaluating organizational independence under 
generally accepted government auditing standards.  In our 
opinion, these management functions do not affect our ability to 
conduct independent audits of program performance. 
 

Response of OGS Officials to Audit 
 

e provided a draft copy of this report to OGS officials for 
their review and comment.  Their comments have been 

considered in preparing this report, and are included as 
Appendix B.  While OGS officials did not respond specifically to 
our recommendations, they did indicate they agree with the 
conclusions of the audit and are implementing changes that will 
improve conditions cited in the report.   
 
Within 90 days after final release of this report, as required by 
Section 170 of the Executive Law, the Commissioner of the 
Office of General Services shall report to the Governor, the 
State Comptroller, and the leaders of the Legislature and fiscal 
committees, advising what steps were taken to implement the 
recommendations contained herein, and where 
recommendations were not implemented, the reasons therefor. 

W 
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UTILIZATION OF EMERGENCY CONTRACTS  

 
e found that OGS is generally complying with the Law and 
has implemented appropriate controls to provide adequate 

assurance that qualified contractors participate in the program 
and their billings are reasonable and accurate.  In most cases, 
funds expended under the program were used to fund costs 
related to bona fide emergencies.  However, we identified 
instances in which emergency funds were used for other than 
intended purposes. 
 

Verification of Emergency 
 

hen a construction emergency occurs, OGS procedures 
require an authorized representative from the affected 

agency to complete a Declaration of Emergency form 
(Declaration) describing what happened and explaining why it is 
considered an emergency.  Once OGS officials have reviewed 
the Declaration in Albany, they fax it to a regional office.  An 
engineer is assigned to visit the site, verify the circumstances 
indicated by the agency, and determine the validity of the 
construction emergency.  If the emergency is validated, the 
engineer prepares the scope of the project and begins the 
process of soliciting bidders.  We examined a random sample of 
44 contracts awarded during our audit period and found that 
Declarations had been signed in each case by an appropriate 
agency official.  OGS had verified and approved all of these 
Declarations as representing legitimate construction 
emergencies, consistent with the Law. 
 
Once an emergency contract has been awarded, OGS assigns 
an engineer to monitor the contractor’s activities.  The engineer 
is responsible for monitoring the daily charges submitted by the 
contractor for reimbursement; and for certifying the labor, 
material, and equipment actually used on the job.  An engineer 
may be responsible for multiple contracts within the same 
region, regularly visiting worksites to observe work in progress.  
An engineer who is unable to make daily worksite visits may 
review log books at the State facility or interview facility staff to 
determine which labor, material, and equipment were used on 
the project.  At the completion of a job, the engineer submits the 
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contractors’ bills and related documentation to the OGS 
Contract Administration Unit (Unit) for review and payment.  The 
Unit reviews the bills to determine whether they are reasonable 
and necessary and whether they coincide with the scope of the 
emergency.  To make this determination, Unit officials rely on 
the engineer’s certification that the billed costs actually 
occurred. 
 
Once contract work has begun, if field conditions dictate that the 
emergency can be addressed only by work that is beyond the 
anticipated scope, OGS issues a change order to cover the cost 
and time of the additional work.  However, additional work 
should not extend beyond the scope of the original emergency.  
If work beyond the scope of the original emergency is 
necessary, a separate emergency contract should be let and the 
proper bidding procedures followed. 
 
When we analyzed all 1,416 emergency contracts awarded 
during our audit period, we identified 311 contracts that had 
increased in cost.  We judgmentally selected 43 of the 311 
contracts and sought to determine whether additional work had 
been conducted beyond the original scope of the emergency. 
Our selection was based on the following factors:  highest dollar 
increase, highest percentage increase, regions with the highest 
number of contracts that had increased in cost, and contracts 
awarded at the $200,000 limit.  Of the 43 contracts we 
examined, we found that the following four had incurred 
additional costs as a result of work conducted beyond the 
original emergency: 
 
• Contract E9751H - The original scope of the emergency 

was to implement corrective repairs on a boiler.  The original 
estimate of $5,000 was based on the replacement of a 
ruptured tube.  Within one week of the emergency 
declaration, the engineer indicated that the leak had been 
stopped and the boiler put back in service.  Further review 
revealed that the contract had incurred two change orders 
totaling $109,000.  We found that the original scope of the 
contract had been expanded to include work on an additional 
boiler and to continue repairs on the first boiler at a later 
date.  Although the original emergency was addressed within 
a week, we found that the contract had been extended over 
a year as a result of the additional work. 
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• Contract E9904E - The scope of this contract, which was 

awarded at $200,000, included corrective repairs to three 
wells.  Our review of the contract found that, in addition to 
the well repairs, OGS had authorized the contractor to 
perform unrelated repair work on a short circuit in the 
perimeter street lighting.  Internal OGS memos indicated that 
the contractor would be able to complete the additional work, 
because the contract had provided enough funds to cover it. 

 
• Contract E9452H - The contract was initially awarded at 

$50,000 to repair leaking refrigerant and a failed monitoring 
system at a facility building.  However, OGS authorized a 
change order for $146,568 to repair a roof on a separate 
building at the facility. 

 
• Contract E9217H - The contract was initially awarded at 

$50,000 for replacement of boiler rings on two boilers and 
refractory work on one of the boilers.  However, OGS 
authorized a change order for $149,644 to include a repair 
on a third boiler. 

 
In each of these cases, OGS should have declared a separate 
emergency and rebid or provided for the intended repairs 
through the normal maintenance, formal bidding and contracting 
process.  In response to our draft report, OGS officials stated 
they will remind the field engineers that additional work beyond 
the scope of the contract needs to be addressed through 
separate contracts.   
 

Controls over Billing on Concurrent Contracts 
 

hen contractors work on concurrent projects, controls 
must be established that can prevent them from receiving 

duplicate payments for the employees and/or equipment utilized 
under those contracts.  For our audit period, we identified 26 
instances in which a contractor had performed work on one or 
more regular contracts, as well as an emergency contract, 
during the same time and at the same facility.  In 2 of the 26 
cases, the contractor had two regular contracts and one 
emergency contract; in another, a contractor had three regular 
contracts and one emergency contract.  A fourth contractor had 
four regular contracts and one emergency contract.  Taking all 
26 cases together, the overlapping periods between the regular 
and emergency contracts ranged from 1 to 244 days. 

W 



 

16 

 
When administering emergency contracts, OGS field engineers 
receive documentation from the contractor that specifically 
identifies the employees and equipment charged to the project.  
Although the engineers receive similar information for regular 
contracts, OGS has not established a procedure to have them 
compare this information with the data in the emergency 
contract to ensure that a contractor is not billing more than once 
for the same employees and/or equipment.  To prevent potential 
duplicate payments, the engineers need to make this 
comparison.   
 

Salt Storage Facility Repairs 
 

he Department of Transportation uses a network of storage 
facilities throughout the State to stockpile road salt and other 

materials for use during inclement weather.  In 2003, after two 
salt storage structures collapsed under heavy snow loads, OGS 
hired consultants to assess the condition of about 150 similar 
facilities.  The consultants concluded that many of the structures 
needed varying levels of repair.  Based on the consultants’ 
reports, OGS undertook a focused repair program to ensure that 
all buildings would be safe by the time the next winter season 
began. 
 
OGS arranged for most of the repair work by entering into 12 
regular, unit-price contracts awarded to two construction firms at 
a total cost of about $25 million.  In addition to the 12 regular 
contracts, OGS let 26 emergency contracts totaling more than 
$2 million to repair several dome-shaped structures.  We 
reviewed each of these 26 contracts and found that 19 resulted 
in over $1.1 million in fees paid to the domed facilities’ 
manufacturer, Dome Corporation of North America (Dome 
Corporation).  However, only one of these repair contracts, 
valued at $200,000, was awarded directly to Dome Corporation.  
In six other cases, OGS required other prime contractors to 
enter into consulting agreements with Dome Corporation for flat 
fees that ranged from $2,000 to $6,000 per project and totaled 
$25,000.  OGS officials told us they followed this procedure to 
ensure that the contractors received training from Dome 
Corporation in an effort to develop a pool of qualified firms that 
could perform repairs in the future. 
 
We were most concerned about 12 other cases where we found 
that OGS had required primary contractors to subcontract all of 
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their work to Dome Corporation which received prearranged 
fees totaling about $936,000.  In each case, the primary 
contractor performed no work on the contract, nor did it receive 
any training from Dome Corporation staff.  Instead, OGS simply 
awarded these firms their contracts based solely on how little 
each offered to charge as “administrative fees” to act as the 
middleman for funding between OGS and Dome Corporation.  
OGS officials indicate that they worked out this arrangement 
because they could not contract directly with Dome Corporation 
as a single source for all of the projects and did not want to go 
through a time-consuming bid process due to the time-sensitive 
nature of the situation.  Ultimately, the extra fees paid to the 12 
firms totaled over $97,000, a sum for which taxpayers received 
absolutely no added value.  In response to our draft report, OGS 
officials stated that they believe that in these very limited 
circumstances their efforts and strategy were warranted.   
 

Recommendations 
 
1. Issue change orders only for work required to address 

the declared emergency.  If an additional emergency 
occurs or if other non-emergency repairs are needed, 
follow the proper bidding process. 

 
2. Prevent duplicate payments by comparing employees 

and equipment charged to concurrent contracts. 
 
3. Use proper competitive bidding procedures to perform 

specialized work instead of paying primary contractors as 
administrators that do no construction work. 
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QUALIFICATION AND SELECTION OF 
CONTRACTORS 

 
Qualification Procedures 

 
nder current OGS procedures, a new contractor seeking 
emergency contract work is required to complete and 

submit a Uniform Contract Questionnaire (UCQ) to OGS,  
providing the firm’s financial data and its preferences for type of 
work and geographic locations, as well as its history of 
performance on previous projects and any violations on its 
record.  As previously noted, in February 2004, OSC found that 
OGS had awarded 73 contracts worth $7 million, including 
emergency contracts, to two companies that had been barred 
from working on Federal projects because they had bribed 
construction inspectors.   They had not disclosed this fact in 
their applications to the State.  During our audit, OGS officials 
indicated that they were implementing a new system for 
qualifying and selecting new contractors to be placed on the 
eligible bidders list for emergency contracting.  They told us they 
were aware of problems with the existing qualification and 
selection process and indicated that the new procedures would 
eliminate most of them.  For example, they were confident that 
following the new procedures would provide added assurance 
that only the most qualified contractors will be selected, thus 
eliminating the need for subcontractors.  The new procedures 
would also require the contractor to be on site within four hours, 
thus discouraging and possibly preventing a contractor from 
bidding on projects throughout the State. 
 
Under the new system, in addition to the UCQ, contractor 
applicants must complete an Emergency Contracting 
Information Form (ECIF), listing their licenses, tools, equipment, 
qualified trades, and preferred locations.  OGS officials decide 
on the contractor’s eligibility for the bidders list after reviewing 
the firm’s qualifications and possibly interviewing firm personnel 
to verify information on the UCQ and ECIF.  To determine 
whether OGS was actually performing such reviews and 
verification interviews, we reviewed a random sample of 34 
emergency contracts, all of which contained UCQs.  Because 
the new procedures had not yet been applied universally, only 
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19 of the contracts we reviewed also contained ECIFs.  All 34 
UCQs and 19 ECIFs we reviewed had been substantially 
completed and included evidence that OGS had reviewed and 
verified the contractors’ information. 
 

Related Companies 
 

he Law requires OGS to solicit contractors sequentially or by 
rotation, giving each one a fair opportunity to bid on 

emergency contracts.  To choose contractors that can be 
solicited for bids, OGS uses a list of eligible firms that is 
generated automatically from its DCNet System (System).  
Once a contractor has been solicited, the System removes the 
contractor from the list until the list has been exhausted. 
 
We found no instance in which the same contractor had 
received consecutive awards for the same type of work and 
location, but our review of emergency contracts identified 15 
vendors who appeared to own two or more firms competing for 
the same type of contract.  Although none of the related 
contractors we sampled had been solicited to bid for the same 
contract, some had an unfair advantage because they had more 
than one opportunity to bid.  We noted that, in 28 cases 
involving 61 contracts, these 15 related contractors had 
received consecutive awards in the same county for the same 
type of work.  In one case, related contractors had received 
consecutive contracts and had used the same employees for 
both contracts, even paying premium rates to the employees 
listed under the second contract. 
 
When related contractors are allowed to bid for the same 
projects, they gain an unfair advantage over their competitors.  
OGS officials told us they were aware that certain contractors 
had been allowed to bid as separate companies even though 
they were related.  They indicated that they were implementing 
a procedure for dealing with this issue. 
 

Separation of Duties 
 

o one individual in a business or agency should control all 
aspects of a transaction or event.  Management can 

provide checks against this by separating duties - dividing key 
tasks and responsibilities and assigning them to various 
employees of the organization.  By distributing these activities 
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among several individuals, management can reduce the risk 
that error, waste, or wrongful acts will occur without detection. 
 
During our audit, we visited all nine OGS regional offices to 
assess their internal controls over the emergency contracting 
process.  We found that five of the nine regions had adequate 
controls, including appropriate separations of duties.  However, 
we found that one supervisor, who was responsible for the other 
four regions (Regions 1 through 4), controlled both the selection 
and award processes in those regions.  For each of the four 
regions, which account for more than 50 percent of such 
emergency contracts awarded statewide, this supervisor 
received Declarations from the Division of Design and 
Construction, generated the list of eligible contractors, solicited 
and tabulated verbal bids (normally by telephone), and selected 
the low bidder for nearly all construction emergencies that occur 
during normal work hours.  Because he controlled the entire 
selection process, this supervisor could have manipulated the 
bidding process.  In the other five regions, written bids were 
solicited via fax machine, providing better documentation of the 
identity of the bidder, the time the bid was submitted, and the 
amount of the bid. 
 
OGS officials indicated that, as a result of our audit, they have 
separated and distributed the supervisor’s responsibilities to 
individual regions.  They also agreed that the fax machine 
should be the primary method used in the future for soliciting 
bidders in all regions. 
 

Recommendations 
 
4. Develop a process to identify related contractors and 

establish procedures that will prevent them from gaining 
unfair bidding advantages. 

 
5. Provide adequate controls that will ensure that no 

individual has control over the emergency contract bid 
process and that bids are documented appropriately. 
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1. OGS officials responded that comparing the billings on concurrent jobs on a 
comprehensive basis would require major system changes that would not be 
cost-effective.  We agree that developing such a system would not be practical.  
However, OGS can accomplish the same results under its current system by 
requiring that the responsible engineers make the comparisons to confirm that 
employees and/or equipment are not double-billed. 

 
2. Certain matters presented in the draft report were revised in this final report 

based on the response of OGS officials.   

APPENDIX C




