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Re:  Report 2004-F-41 
 
Dear Mr. Doar: 
 

Pursuant to the State Comptroller’s authority as set forth in Article V, Section 1 of the State 
Constitution; and Article II, Section 8 of the State Finance Law, we have followed up on the actions 
taken by officials of the Office of Temporary and Disability Assistance (OTDA) to implement the 
recommendations contained in our audit report, Legal Services for New York City, Disability 
Advocacy Program, Contract C008614 (Report 2002-S-28).   
 
Background, Scope and Objectives 
 

The mission of the Office of Temporary and Disability Assistance (OTDA) is to promote 
greater self-sufficiency of the State’s residents through the efficient delivery of temporary and 
transitional assistance, disability assistance, and the collection of child support.  Section 35 of the 
Social Services Law (Law) established the Disability Advocacy Program (DAP) in New York State, 
which provides for the legal representation of individuals whose federal disability benefits have been 
denied or may be discontinued.  Since 1984, DAP has provided legal assistance to disabled New 
Yorkers seeking federal disability benefits under the Social Security Disability Insurance Program 
(Title II of the Social Security Act) or the Supplemental Security Income Program (Title XVI).  
Pursuant to the Law, the Commissioner of OTDA makes grants to not-for-profit legal services 
corporations, not-for-profit agencies serving the disabled, and social services districts to provide for 
such legal representation. 
 

OTDA awards DAP contracts regionally throughout the State, including the New York City 
(City) area.  Under contract C008614 (contract), Legal Services for New York City (LSNY) began 
providing legal services for DAP on July 1, 1998.  LSNY serves City residents through subcontracts 
with LSNY-affiliated neighborhood offices in the Bronx, Brooklyn, Manhattan, Queens, and Staten 
Island.  In addition, LSNY subcontracts with the Legal Aid Society (LAS) to further extend services 
throughout the City.   

 
The original contract with LSNY, totaling $12.5 million, covered the five-year period ending 

June 30, 2003.  The current contract with LSNY, totaling $8.6 million, covers the three-year period 
ending December 31, 2006. 
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The current contract sets forth performance requirements that LSNY, through its affiliates 

and subcontractors (offices), achieve an aggregate minimum successful outcome rate (win rate) of 65 
percent on the DAP cases for which they provide representation to clients before an administrative 
law judge (ALJ) at Social Security hearings and in court (administrative and judicial 
determinations). In addition, 30 percent of LSNY clients must be Safety Net assistance cases and 
LSNY must achieve a minimum of 50 percent successful outcomes in such cases, as determined by 
case closing reports. Further, OTDA requires LSNY to submit performance-related data to the 
Greater Upstate Law Project (GULP), a non-profit legal resource center providing technical 
assistance to local legal services programs and other community groups in the State.  GULP acts as 
an independent clearinghouse for performance data and provides that information to OTDA for 
monitoring purposes.   

 
Each year, DAP saves both New York State and its 62 counties millions of dollars when 

Safety Net Assistance benefits are paid back to the State and localities from retroactive awards of 
federal disability benefits to clients.  OTDA reported, for the 18 month period ending December 
2003, that disabled New Yorkers served by the program received retroactive federal payments 
totaling approximately $43 million.  Clients served by LSNY received retroactive federal payments 
totaling approximately $14.8 million, for the same 18 month period. 
 

Our initial audit report, which was issued on July 24, 2003determined if:  (1) improvements 
could be made to the contract that will result in greater contractor accountability; (2) there were 
variances in subcontractor performance and, if so, had efforts been made to identify and correct the 
causes for the variances; and (3) the reported win rate for the 2001/02 contract year was accurate.  
We found that OTDA could improve the contract to provide greater contractor accountability.  We 
also found variances in subcontractor performance that OTDA had not identified.  In addition, we 
found that the win rate for the contract year July 1, 2001 through June 30, 2002 was generally 
accurate. The objective of our follow-up, which was conducted in accordance with Generally 
Accepted Government Auditing Standards, was to assess the extent of implementation as of January 
5, 2005 of the six recommendations included in our initial report. 
 
Summary Conclusions and Status of Audit Recommendations 
 

We found that OTDA officials have made progress in correcting some of the problems we 
identified.  However, additional improvements are needed.  Of the six audit recommendations, four 
recommendations have been partially implemented, one recommendation has not been implemented, 
and one recommendation is no longer applicable. 
 
Follow-up Observations 
 

Recommendation 1 
 
Analyze available performance data and determine whether it would be appropriate to add a 
minimum number of wins and cases closed as contract requirements. 
 
Status - Partially Implemented 
 
Agency Action - OTDA officials decided that rather than add a minimum number of wins and 
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closed cases as contract requirements, it would be more appropriate to enhance the existing 
65 percent win rate by also requiring contractors to accept 30 percent of Safety Net cases and 
achieve a win rate of at least 50 percent with those cases. However, they did not have 
evidence of an analysis of available performance data supporting this decision.  

 
The current contract requires LSNY to submit an annual work plan of services it is prepared 
to provide, including cases to be opened, closed and won.  OTDA officials indicated they 
intend to obtain justification from LSNY if actual performance is not consistent with the 
plan.  

 
Recommendation 2 

 
Analyze the adequacy of the existing win rate requirement and determine if changes are justified 
based upon historical performance. 
 
Status - Partially Implemented   
 
Agency Action - While OTDA officials acknowledge LSNY performs well above the required win 

rate of 65 percent, their decision to keep the win rate at 65 percent was based on data 
distributed by the Social Security Administration (SSA) that shows the national win rate is 
below 65 percent, and the fact that some counties in New York State had difficulty meeting 
the existing win rate of 65 percent. They did not have evidence to support any recent 
analysis of the adequacy of the win rate requirement.  

 
Recommendation 3 

 
Prior to approving payments, verify that all offices have submitted the required performance 
statistics to GULP.  Require LSNY’s Legal Services for the Elderly Office to report performance 
statistics to GULP. 
 
Status - Partially Implemented 
 
Agency Action - We found that LSNY’s Legal Services for the Elderly Office is reporting their 

performance statistics to LSNY, which in turn reports them to GULP.  Further, OTDA has 
agreed to enhance its verification of performance statistics by contacting GULP prior to 
each quarterly voucher being approved for payment.  In addition, OTDA officials stated that 
they will require prime contractors to identify which subcontractors did not have reportable 
activity during the quarter.   

 
Recommendation 4 

 
During the course of the contract year, determine if there are variances in office performance, 
identify causes for such variances, and work with the offices to improve performance as necessary.  
This could involve identifying best practices and improvement opportunities, and providing feedback 
to the offices. 
Status - Not Implemented 
 
Agency Action - OTDA officials review the quarterly case closing reports as submitted by LSNY 
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only to ensure that it is maintaining the aggregate win rate of 65 percent.  Further, we found 
OTDA is not assuring that LSNY is performing this function as related to its offices.  As a 
result of our follow-up, OTDA officials began implementing a system to review LSNY efforts 
to monitor satellite offices’ and subcontractors’ performance.  

 
Recommendation 5 

 
In making funding allocations, consider the performance of the respective offices to ensure 
allocations are made in an equitable manner. 
 
Status - Partially Implemented 
 
Agency Action - The current contract requires LSNY to describe the ways in which the program is 
to  

be evaluated and quality is to be assured, including how LSNY will monitor its meeting of 
performance goals.  LSNY is also required to describe the way in which the performance of 
subcontractors will be monitored.  We reviewed LSNY’s Technical Plan and confirmed it 
complied with these requirements.  However, we found that OTDA did not assure LSNY 
followed its project evaluation procedures. As a result of our follow-up, OTDA officials 
began implementing a system to review LSNY efforts to monitor satellite offices’ and 
subcontractors’ performance. 

 
Recommendation 6 

 
Enforce the requirement that LSNY submit properly completed project narratives, and use the 
narratives for monitoring purposes. 
 
Status - No Longer Applicable 
 
Agency Action - Project narratives are no longer required under the new contract. 
 
 Major contributors to this report were Richard Sturm, Donald Geary, ShaDina Currie and 
Chrystean Keil. 
 

We would appreciate your response to this report within 30 days, indicating any actions 
planned to address the unresolved issues discussed in this report.  We also thank the management 
and staff of the Agency for the courtesies and cooperation extended to our auditors during this 
process. 

 
Very truly yours, 

       
 

William P. Challice 
Audit Director 

cc:  Robert Barnes, Division of the Budget 
 Christine Unson, OTDA Audit Liaison 


