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EXECUTIVE SUMMARY 
 

NEW YORK CITY DEPARTMENT OF DESIGN AND 
CONSTRUCTION 
CONSULTANT CONTRACTS 

 
SCOPE OF AUDIT 

 
he New York City Department of Design and Construction (DDC) and its 
approximately 1,000 staff undertake design and construction projects related 

to streets, highways, sewers, water mains, correctional and court facilities, 
cultural buildings, libraries, schools, and other public buildings.  According the 
New York City Financial Information Services Agency, DDC accounted for 606 
registered procurement contracts totaling $2.3 billion for the period July 1, 1998 
through November 30, 2000.  DDC construction contracts are awarded on a 
competitive bid basis to the lowest qualified bidder.  For consultant design and 
construction supervision projects, DDC utilizes pre-qualified consultant lists to 
select firms that are to receive Requests for Proposal (RFPs) that invite them to 
submit proposals to obtain work.  
 
Our audit addressed the following question about DDC’s consultant contracting 
for the period from July 1, 1998 through November 30, 2000: 
 
• Do DDC’s consultant contracting practices comply with required DDC policy 

and procedures and the applicable rules and regulations set forth in the New 
York City Charter and the New York City Procurement Policy Board (PPB) 
Rules. 

 

AUDIT OBSERVATIONS AND CONCLUSIONS 
 

e found that DDC consultant contracting practices are not always consistent 
with certain important provisions of DDC’s mission and policy and the rules 

of the PPB and New York City Charter.  For example, PPB rules permit DDC to 
negotiate directly with contractors when making contract award decisions in 
certain narrowly defined situations.  This contracting method is known as 
negotiated acquisition.  We found that 31 DDC contracts totaling about $1.2 
billion (87 percent of the value of all DDC consultant contracts) were awarded in 
this manner during the period July 1, 1998 through June 30, 2000.  However, in 
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these instances, the PPB criteria justifying negotiated acquisition do not appear 
to have been met.  For example, the contracts did not evidence the time 
sensitivity, limited vendor solicitation or price negotiation criteria stipulated by 
PPB rules.  Moreover, the negotiated acquisitions were for construction 
management services whereby the contractor passed on most of the contract 
consideration to subcontractors who performed construction work.  Because this 
subcontracting was pursuant to a negotiated acquisition contract, it did not have 
to follow the competitive bidding processes and DDC approvals typically 
associated with DDC construction contracts.  Therefore, we question procedures 
that allow the designation of contracts as negotiated acquisitions and enable the 
award of millions of dollars of subcontracting on a selective basis.  (See pp. 5-19) 
 
We also found that DDC had 21 contracts totaling $67.8 million awarded on a 
sole source basis during the period July 1, 1998 through June 20, 2000.  While 
sole source contracts were permitted under the New York City Charter, we do not 
believe that these 21 contracts fit the definition of sole source contracts or are 
consistent with DDC’s responsibilities.  In effect, these “sole source” contracts 
processed by DDC were vehicles for New York City to pass funds through to 
various cultural institutions to use in support of their ongoing construction 
projects or to reimburse them for costs already expended for completed projects.  
Consequently, contrary to its mission, DDC was funding activities over which it 
had no ability to supervise and for which it was not afforded the opportunity to 
pre-approve the selection of the subcontractors, as would typically be the case.  
We recommend that DDC work with the administration of New York City to 
determine a proper mechanism for fulfilling this funding requirement; the pass 
through of funds does not constitute a sole source contract.  (See pp. 21-22) 
 
DDC makes extensive use of pre-qualified vendor lists to request proposals for 
needed contracts for consultant work.  In accordance with PPB rules, at least 
once annually the firms on these lists must be reviewed to determine that only 
appropriate firms remain pre-qualified.  We found, however that there was a need 
for improved procedures and the establishment of records retention policies to 
ensure attainment of this objective.  (See pp. 9-11) 
 
We also noted certain other instances where DDC contract award practices 
appeared to depart from established requirements and we noted that DDC goals 
for the timeliness of the contract award process were not being achieved.  (See 
pp. 11-12) 
 

COMMENTS OF DDC OFFICIALS 
 
DDC officials agreed with two of our recommendations and disagreed with two 
others.  For the remaining eight recommendations, DDC officials contended that 
they have been and currently are in compliance with them.  Officials also 
disagree with several of our interpretations of applicable criteria. 
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INTRODUCTION 
 

Background 
he New York City Department of Design and Construction 
(DDC) and its approximately 1,000 employees undertake 

design and construction projects related to streets and 
highways, sewers, water mains, correctional and court facilities, 
cultural buildings, libraries, schools and other public buildings, 
facilities and structures for 24 client agencies.  The DDC 
Structures Division, with approximately 450 staff, constructs and 
renovates buildings while the DDC Infrastructure Division, with 
approximately 550 staff, designs and constructs the 
infrastructure projects.  According to records in the New York 
City Financial Management System (FMS), which is maintained 
by the Financial Information Services Agency (FISA), for the 
period July 1, 1998 through November 30, 2000, DDC 
registered 606 procurement contracts totaling $2.3 billion 
dollars.  DDC construction contracts for building and 
infrastructure projects are awarded on a competitive bid basis to 
the lowest qualified bidder.  However, DDC also awards 
consultant design and construction supervision contracts. DDC 
utilizes pre-qualified consultant lists to select the firms that are 
to receive Requests for Proposals (RFPs) that invite them to 
submit proposals to obtain this work. 
 

Audit Scope, Objective and Methodology 
 

e reviewed DDC’s procedures and practices for awarding 
consultant contracts for the period July 1, 1998 through 

November 30, 2000.  The objective of our financial related audit 
was to determine whether DDC complied with applicable rules 
and regulations set forth in the New York City Charter and the 
New York City Procurement Policy Board (PPB) rules.  To 
accomplish our objective, we reviewed the New York City 
Charter, PPB Rules and the DDC’s policies and procedures.  
We interviewed DDC management and staff and reviewed 
contract award and pre-qualified consultant files.  We also 
checked the background of vendors as recorded by the New 
York City Mayor’s Office of Contracts and we contacted a 
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sample of contractors to confirm the accuracy of the information 
that was on file at DDC.   
 
As is our practice, we request a representation letter in which 
agency management provides assurances, to the best of their 
knowledge, concerning the relevance, accuracy and 
competence of the evidence provided to the auditors during the 
course of the audit.  The representation letter is intended to 
confirm oral representations made to the auditors and to reduce 
the likelihood of misunderstandings.  In the representation letter, 
agency officials assert that, to the best of their knowledge, all 
relevant financial and programmatic records and related data 
have been provided to the auditors. Agency officials further 
affirm that either the agency has complied with all laws, rules 
and regulations applicable to its operations that would have a 
significant effect on the operating practices being audited, or 
that any exceptions have been disclosed to the auditors.   
 
However, officials at the New York City Mayor’s Office of 
Operations have informed us that, as a matter of policy, DDC 
officials will not provide representation letters in connection with 
New York State Office of the State Comptroller audits.  As a 
result, we lack assurances from DDC officials that all relevant 
information was provided to us during the audit.  We consider 
this refusal to provide a representation letter to be a scope 
limitation on our audit.  Therefore, readers of this report should 
consider the potential effect of this scope limitation on the 
findings and conclusions presented in this report. 
 
In addition, during the course of our audit, DDC management 
did not always provide us with timely access to complete 
information.  This limited our audit sampling methodologies.  We 
consider this too as a scope limitation which readers of this 
report should be aware of when considering the potential effects 
on the findings and conclusions presented in this report.   
 
We conducted our audit in accordance with generally accepted 
government auditing standards.  Such standards require that we 
plan and perform our audit to adequately assess those 
operations of DDC that are included in our audit scope.  These 
standards also require that we understand DDC’s internal 
control structure and its compliance with those laws, rules and 
regulations that are relevant to DDC’s operations included in our 
audit scope.  An audit includes examining, on a test basis, the 
evidence supporting transactions recorded in the accounting 
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and operating records and applying such other auditing 
procedures, as we consider necessary in the circumstances.  
An audit also includes assessing the estimates judgments and 
decisions made by management.  We believe that our audit 
provides a reasonable basis for our findings, conclusions and 
recommendations. 
 
We use a risk-based approach when selecting activities to be 
audited.  This approach focuses our audit efforts on those 
operations that have been identified through a preliminary 
survey as having the greatest probability for needing 
improvement. Consequently, by design, finite audit resources 
are used to identify where and how improvements can be made.  
Thus, little audit effort is devoted to reviewing operations that 
may already be relatively efficient or effective.  As a result, our 
audit reports are prepared on an “exception basis.”  This report, 
therefore, highlights areas needing improvement and does not 
address activities that may be functioning properly. 
 

Internal Control and Compliance Summary 
 

ur consideration of DDC’s internal controls identified 
weaknesses that are explained in the sections of this report 

entitled “Contract Award Process,” “Negotiated Acquisitions,”   
“Sole Source Contracts,” and “Data Accuracy.” 
 

Response of Department Officials 
 

 draft copy of this report was provided to DDC officials for 
their review and comment.  Their comments were 

considered in preparing this report and are included as 
Appendix B.   
 
Within 90 days of the final release of this report, we request that 
the Commissioner of DDC report to the State Comptroller, 
advising what steps were taken to implement the 
recommendations contained in the report and, where 
recommendations were not implemented, the reasons therefor. 
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CONTRACT AWARD PROCESS 

 
he New York City Charter and the rules and regulations of 
the Procurement Policy Board (PPB) govern the DDC’s 

contract award process.  Among the Charter and PPB 
provisions relevant to DDC contracting are the following: 
 
• At the time of application for inclusion on a pre-qualified 

vendor list, or at the time of recommendation for contract 
award, or at the request of the DDC, contractors are to 
complete and file questionnaires.  The information from 
the questionnaires is input into the New York City 
VENDEX System.  (VENDEX is an automated 
information system developed by the City of New York to 
track the performance of City contractors.) 

 
• A subcontractor must complete and file VENDEX 

questionnaires if the aggregate value of certain New York 
City business awarded to the subcontractor in the 
preceding 12 months is $100,000 or more. 

 
• Failure of a contractor to provide relevant information 

may be grounds for determining non-responsibility on the 
part of the contractor.  Such non-responsibility, or arrears 
on any debt or contract with New York City, or arrears for 
taxes are grounds for debarment from contracting.   

 
• Proposals may be solicited from vendors who have been 

pre-qualified to provide goods and services.   
 
• Proposals may be solicited through a request for 

proposal (RFP) with an award to the responsible party 
whose proposal is determined to be the most 
advantageous.  This award must consider price and such 
other factors or criteria that are set forth in the RFP. 

 
• Procurement by competitive sealed proposals is the 

preferred method of awarding New York City 
procurement contracts for non-commodity data 
processing equipment, products and services for 
architectural, engineering, client, legal, accounting, 
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financial and other professional services.  Such 
proposals may be solicited from pre-qualified suppliers.  
In certain situations where it is not practical to use 
competitive sealed proposals, contracts may be awarded 
through negotiation (negotiated acquisition) with a limited 
number of suppliers. 

 
• RFPs must state all of the evaluation factors, including 

price, and their relative weight. 
 
DDC’s goal is that it should take no more than about eight 
months between vendor selection and contract registration for 
competitive consultant contracts.  For sole source consultant 
contract awards, the goal is to take no more than about 155 
days for these same events.  DDC procedures specify that 
subcontractors must not start work without approval of the DDC 
Agency Chief Contracting Officer. 
 
Our audit determined that DDC contract award practices and 
procedures are not always consistent with certain PPB and 
Charter requirements, DDC timeliness goals and DDC 
subcontractor approval procedures. 
 

RFP Evaluation Criteria 
 

e found that, contrary to PPB requirements, DDC RFP’s do 
not specify the relative weight that price will have in the 

evaluation process.  We noted that DDC first evaluates and 
separately scores the technical component of RFPs.  Then, 
DDC evaluates the price component of only the highest ranked 
technical proposals.  
 
(In response to our draft audit report, DDC officials stated that 
we have misinterpreted the PPB rules by stating that the 
technical evaluation score must include prices as one of its 
quantitatively weighted factors.  DDC officials point out that the 
Proposal Evaluation section of the RFP explains that fee 
proposals of the firms with the highest total evaluation scores 
will be opened.  The firms determined to have the have the best 
combination of technical evaluation score and fee proposal will 
be offered the project.) 
 
Auditors’ Comments:  In clarification, our comment was that 
DDCs RFP’s do not specify the relative weight that price will 
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have in the evaluation process.  As DDC points out in response 
to the draft audit report, the PPB rules (September 2000 edition) 
state in Section 3-03 (g) “Evaluation Process.  The RFP must 
state all of the evaluation factors, including price, and their 
relative weight.  …..”   
 
In practice, DDC may award a contract to one of the highest 
ranked firms that proposed the overall lowest price.  DDC may 
also award to one of the highest ranked firms that proposed the 
lowest price per technical score point (determined by dividing 
the price proposal by the DDC rating score for the technical 
proposal.)  However, we found no documentation to support that 
DDC established the method of price evaluation prior to the 
review of contractor proposals.  Consequently, there is 
increased risk for DDC to select a price evaluation method that 
is most advantageous to a particular contractor with a highly 
ranked technical score. 
 
(In response to our draft audit report, DDC officials stated that 
neither the Charter nor the PPB rules require that the exact 
method for selecting a vendor be determined before evaluating 
proposals.  They point out that competition is assured by 
predetermining that a minimum of three fee proposals will be 
evaluated for each contract award.  They further point out that 
RFPs allow for limited discretion by the evaluation committee.) 
 
Auditors’ Comments:  We agree that there is no requirement to 
document the method of price evaluation prior to evaluation of 
proposals.  However, we believe that such documentation would 
further minimize the risk of lack of fairness in the process.  
 

Contractor Information 
 

e examined a systematic sample of 15 of the 124 
consultant contracts that DDC reported as awarded from 

July 1, 1998 through June 30, 2000.  Our tests showed that: 
 
• Four of the 15 contracts had been awarded even though 

VENDEX identified the consultants with a “caution” status 
indicator.  In these instances there was no 
documentation to show whether and how the “caution” 
status indicators were considered in the decision to 
award contracts. 
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• After the 15 contracts were awarded, DDC was advised 
that one was for a consultant that owed the Federal 
government over $1 million in taxes and another was for 
a consultant that owed the Federal government, seven 
states and the District of Columbia a total of $506,213 in 
taxes.  VENDEX contained no “caution” status indicator 
for these consultants and the VENDEX questionnaires 
prepared and submitted by the consultants did not 
disclose outstanding tax liabilities.  Despite the 
consultants failure to disclose these outstanding tax 
liabilities we saw no documentation that DDC had 
evaluated these outstanding tax liabilities and reached a 
conclusion justifying continued contracting with these 
vendors. 

 
We also checked the VENDEX status of 214 subcontractors, 
and found that eight had a “caution” status indicator.  We 
reviewed available documentation and VENDEX questionnaires 
for four of these eight subcontractors. The four had been paid 
about $6.4 million.   We found that: three had a history of 
regulatory and statutory violations that were not disclosed in 
their VENDEX questionnaires.  Once again, there was no 
documentation explaining whether or how the “caution” status 
indicators or the violation information were considered in the 
decisions to permit these contractors to obtain contract awards.  
In addition, for two of the four subcontractors, there was no 
evidence that the Agency Chief Contracting Officer provided the 
required approval before commencement of subcontract work. 
 
(In response to our draft audit report, DDC officials maintained 
that they have been and currently are in compliance with PPB 
rules relating to required documentation for contractors.  DDC 
officials agree to review current processes to ensure contract 
files contain a clear audit trail of the decision process regarding 
subcontractors.  DDC officials state that they take exception to 
the portion of the draft audit report that states that a complete 
history of tax liabilities for the vendors should be performed.)   
 
Auditors’ Comments:  Our audit sample showed that contract 
files sometimes do not document whether and how “caution” 
status indicators on VENDEX were considered in the contract 
award decision.  We did not state that a complete history of tax 
liabilities be performed for vendors.  We stated that that after 
contract awards were made, DDC was advised of extensive tax 
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liabilities owed but not disclosed by contractors.  Our point was 
that after this information became known, we saw no 
documentation supporting how DDC evaluated this condition 
and concluded that is was justified to continue contracting with 
the vendors who failed to disclose this information as required. 
 

Pre-Qualification of Consultants 
 

DC has established and has extensively utilized pre-
qualified consultant lists to simplify and accelerate the 

contracting process.  In August of 2000, DDC had 71 lists 
including 674 firms.  Some consultant firms may be on more 
than one list.  In accordance with PPB rules, contractors may be 
pre-qualified based on their experience, past performance, 
ability to undertake work, financial capability, and their reliability.  
In this regard, PPB requires that pre-qualified lists be reviewed 
at least once annually to determine that only appropriate firms 
remain on the lists.  Specifically, PPB rules require that those 
firms on pre-qualified lists must complete and submit responses 
to agency-developed pre-qualification questionnaires.  At least 
once annually, and at the time of submitting any bid or proposal 
in response to a solicitation from a list, the firms are to affirm 
that there are no changes to information provided on the 
questionnaires or are to supply the updated information.  Firms 
that fail to act in this manner should be removed from the pre-
qualified lists, according to the PPB rules.   
 
In addition to these criteria, DDC maintains a document listing 
criteria to be used when deciding to admit consultants to pre-
qualified lists.  However, DDC emphasizes that the criteria in the 
document are not absolute standards and that other factors and 
judgments can be used in determining whether or not a firm is 
appropriate for a particular list.  When DDC invites firms to apply 
for pre-qualified lists, the firms are, however, required to submit 
a completed questionnaire, visual materials about the firm and 
client references.  In addition, as part of DDC’s pre-qualification 
process, DDC staff must interview officials of applicant firms. 
For certain lists, DDC also requires that staff of the applicant 
firms must have official professional licenses.   
 
In order to test compliance with PPB rules and DDC 
procedures, we selected a systematic sample of 20 consulting 
firms that were identified on DDC pre-qualified consultant lists.  
This sample included five firms added to the 1999 calendar year 
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lists, five firms deleted from lists between April 1999 and 
February 2000 and ten firms that were on the 1998, 1999, and 
2000 calendar year lists.  Among the exceptions we noted when 
we examined DDC files pertaining to the pre-qualification of 
these firms were the following: 
 
Five Firms Added 
 
• There was no documentation supporting that the firms 

had met the minimum requirements and criteria that were 
to be taken into account for pre-qualification.  

 
• The files did not include notice of pre-qualification 

approval from DDC.   
 
• For two firms we found no written support that DDC staff 

interviewed officials of the firms.  
   
• For one firm, a copy of the completed questionnaire 

could not be located. 
 
Five Firms Deleted 
 
• For two of the firms, no files were locatable. 
 
• One of the firms deleted from a list was identified on 

another list under a different name.   
 
• One of the firms that should have been removed from the 

list in January 1999 was not removed until December 
1999. 

 
Ten Firms Listed for Three Years 
 
• For two of the firms that updated their questionnaire 

information during the three-year period, responses 
indicated that total billing volumes fell short of the 
established thresholds.  However, there was no 
documentation supporting why the firms remained on the 
same pre-qualified list and were not removed or 
demoted. 

 
• No support was available to show that any of the firms 

updated their questionnaire information or affirmed prior 
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questionnaire information in 1998.  Such support was 
available for only four of the firms for 1999. 

 
The absence of supporting documentation that we found 
diminishes assurances that rules and procedures are being 
complied with and, therefore, that only appropriate consultants 
are being approved for placement on pre-qualified lists and are 
subsequently awarded contracts.  The major reason for this 
problem is that DDC does not have formal procedures either 
requiring an annual review of consultant eligibility or specifying 
that records must be retained for a minimum retention period to 
support decisions to add or retain consultants to pre-qualified 
lists. 
 
(In response to our draft audit report, DDC officials agree to 
develop formal procedures for maintaining its pre-qualified 
consultant lists.  DDC officials also indicate that decisions made 
on pre-qualified lists are maintained in the formal minutes of the 
Executive Consultant Selection Committee (ECSC).  They add 
that these minutes are maintained for five years at DDC 
headquarters and later are archived. 
 
Auditors’ Comments:  Our review of the pre-qualified consultant 
files, and the ECSC minutes did not locate the documentation 
that was referred to.  Rather, the ECSC minutes only denote the 
vendors added to or removed from the lists, not the reasons for 
the decisions to make the changes.   
 

Timeliness of Contract Approval 
 

DC’s Key Performance Indicator Report showed that the 
award of none of the 41 consultant contracts during fiscal 

year 2000 met the timeliness goals of about eight months for 
competitive contracts and about five months for sole source 
contracts.  Also, according to an August 2000 DDC status 
report, there were 101 contract awards still in process after 240 
days.  Of these, 61 were in process over one year, three were in 
process over two years and one had not been awarded after 
three years.   
 
We reviewed a systematic sample of 10 contracts awarded by 
competitive sealed proposals or through negotiated acquisition 
and determined that elapsed time from approval to registration 
ranged from 272 to 760 days.  For another systematic sample of 
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five contracts awarded on a sole source basis, we determined 
that the elapsed time ranged from 203 to 353 days.   
 
As a result, the DDC’s goals for timeliness in the consultant 
contract award process are not being met.  DDC should study 
the various phases included in the award process to determine 
where time can be saved through process efficiencies and 
should also evaluate to what extent the goals are unrealistic and 
need to be revised. 
 
(In response to our draft audit report, DDC officials questioned 
the appropriateness of audit comments regarding DDC’s 
internal goals.  They also commented that DDC’s average 
processing time frames are below citywide averages for 
competitive, sealed proposals and for negotiated acquisitions.  
Officials state that DDC’s Policy Analysis Unit conducted an in-
depth analysis of the various phases in the procurement cycle 
that resulted in elimination of redundancy and a master plan for 
the development of a workflow system to automate the 
procurement process.  A first phase of automating the 
professional contracts process was reportedly recently 
implemented.) 
 
Auditors’ Comments:  Performance auditing, including 
operational efficiency and results, is recognized in generally 
accepted governmental auditing standards.  Our audit indicates 
that DDC should continue to evaluate and seek improvement in 
the timeliness of its contract approval processes and to 
determine where timeliness goals need to be readjusted.   
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Recommendations 
 
1. Verify that RFP requirements specify the relative weight 

of price in the evaluation process.   
 (DDC officials indicate that they have been and 

currently are in compliance with Charter and PPB rules 
related to this recommendation.) 

2. Maintain documentation showing the method of price 
evaluation selected prior to the evaluation of proposals. 

 (DDC officials disagree with this recommendation 
indicating that it is not a requirement of the Charter or 
PPB rules.) 

3. Maintain documentation to support the justification of 
awarding contracts or subcontracts when VENDEX 
shows a caution status or when information is available 
supporting the existence of tax liabilities or a history of 
regulatory and/or statutory violations. 

 (DDC officials indicate that they have been and currently 
are in compliance with Charter and PPB rules related to 
this recommendation.) 

4. Establish formal procedures for specifying what steps 
must be taken on an annual basis to determine that only 
appropriate pre-qualified consultants are on lists.   

 (DDC officials concur with this recommendation.) 
5. Verify that interview results, written authorizations, 

questionnaire results and other records supporting 
decisions to maintain or to discontinue consultants on 
pre-qualified lists are documented.  Establish records 
retention schedules for maintaining such documentation.   

 (DDC officials indicate that they have been and currently 
are in compliance with Charter and PPB rules related to 
this recommendation.) 

6. Evaluate the phases of the contract award process to 
determine where time can be saved through process 
efficiencies and to determine where timeliness goals are 
unrealistic and need to be adjusted. 

 (DDC officials indicate that they have been and currently 
are in compliance with Charter and PPB rules related to 
this recommendation.) 
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NEGOTIATED ACQUISITIONS 
 

PB rules state that competitive sealed bidding is the 
preferred method of awarding construction contracts as well 

as procurement contracts for architectural, engineering, and 
financial services.  However, recognizing that it is not always 
practicable or advantageous to use these contracting methods, 
PPB rules authorize the contracting agency to negotiate directly 
with contractors in making contract award in certain instances.  
PPB rules define this contracting method as negotiated 
acquisition.  The negotiated acquisition contracts that we 
reviewed were construction management/build contracts.  In 
these contracts, the construction manager who receives the 
award subcontracts the construction work.  Once a construction 
management/build contract is awarded through negotiated 
acquisition, subcontracting does not have to be made through 
open competitive bidding.  Instead, the contractor that receives 
an award through negotiated acquisition only has to invite bids 
from a minimum of six subcontracting firms and the DDC does 
not generally review the selection of these subcontractors.   
 
PPB rules specifically state that the negotiated acquisition 
process should be used for contracting only in instances where 
there is a: 
 
• time sensitive situation where a supplier must be retained 

quickly; 
 
• limited number of suppliers available and able to perform 

the work; 
 
• need to procure construction-related services from the 

same supplier for a later phase of an ongoing complex 
construction project; 

 
• need to procure changed or additional work on an 

ongoing construction project from another supplier 
because it is not advantageous to award the work to the 
original supplier; or 
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• need to procure additional construction services for an 
ongoing project and it is disadvantageous to negotiate 
with an existing or limited number of suppliers. 

 
For the period from July 1, 1998 through June 30, 2000, DDC 
awarded 31 contracts by negotiated acquisition.  These 
contracts totaled about $1.2 billion and accounted for about 87 
percent of the total value of all consultant contracts awarded in 
this period.  We reviewed the award of a sample of 18 of these 
contracts.  The contracts were the result of four negotiated 
acquisition proposals (NAPs) with three of the NAPs leading to 
multiple contract awards.  The stated justifications for the NAPs 
were that projects needed to be completed quickly.  In each 
case, NAPs were for construction management services and the 
consultants awarded the contracts were to subcontract the 
actual construction required for the projects.  Accordingly, the 
consultants’ generally only received between 2 percent to 3.5 
percent of the $1.2 billion of total consideration with the 
remaining majority of the contract consideration going to the 
subcontractors to perform the actual construction work.  
Therefore, an estimated $1 billion worth of contracts that were 
actually for construction were not publicly bid. 
 

Justifications 
 

e found that, instead of sending the NAPs to only a limited 
number of firms, which would be consistent with the rules, 

the NAPs we reviewed were sent to 24 to 58 firms yielding 
actual proposals from 9 to 20 firms.  In addition, the award 
process for the contracts from these NAPs did not demonstrate 
time sensitivity.  The award process ranged from 272 days to 
589 days with an average award time of 439 days.  We also 
found that there was no negotiation involved with the letting of 
the contracts.  For 17 of the 18 contracts, the final contract price 
was equal to the winning consultants’ initial price proposal.  In 
one case, the consultants were asked to submit revised bids, 
referred to as best and final offers, but still there was no 
negotiation between DDC and the consultants.   
 
Accordingly, we conclude that DDC’s use of negotiated 
acquisition is not consistent with the rules and definitions 
stipulating when it is appropriate to use this method.  We also 
question whether the designation of these contracts as 
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negotiated acquisitions is simply a means for providing that 
millions of dollars of subcontracting can proceed on a selective 
basis rather than in an open competitive manner overseen by 
the DDC.   
 
(In response to our draft audit report, DDC officials state that 
they have been and currently are in compliance with PPB rules.  
They cite that PPB rules permit negotiated acquisitions in the 
case of time-sensitive situations for procuring construction 
and/or construction-related professional services or other 
circumstances determined to be in the best interest of the City.  
DDC believes that “time-sensitive” can be applied to either the 
procurement phase or the entire construction phase.) 
 
Auditors’ Comments:  The length of the procurement process for 
the negotiated acquisitions does not suggest time sensitivity in 
this area.   
 

Procedures 
 

DC procedures state that in general fee proposals of at least 
the three highest ranked firms should be opened.  If the 

technical ratings of the fourth, fifth and other ranked firms are 
close to that of the third ranked firm, the fee proposals for these 
firms may be opened until a significant rating break occurs.  
Firms ranked within three percent of each other are considered 
tied.  If the choice to win an award is between tied firms, the firm 
with the lower fee wins.  For negotiated acquisitions, price 
negotiation is to occur with all bidders after the review of 
technical proposals has taken place.  The winning firm is the 
one with the best combination of technical capabilities and price.  
(As previously noted, however, DDC negotiated acquisitions 
involved no negotiation of fees.) 
 
From our sample of 18 contracts resulting from four NAPs, we 
noted one instance where the fee proposal for seven top ranked 
firms were opened rather than just the three firms with the top 
ranked technical proposals.  In this instance, the technical 
proposal of the fifth ranked firm was a large amount (4.3 rating 
points) lower than that of the two firms ranked for third.  This 
rating does not appear to be “close” to the rating for the firms 
ranked third.  Nevertheless, the fifth ranked firm was awarded 
the contract for $35 million.  If only the four firms with the top 
ranked technical proposals were considered, it appears under 
DDC procedures that the award would have been made to one 
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of the firms tied for first with a technical rating 11.3 points higher 
than the fifth ranked firm. 
 
For one of the NAPs we reviewed, five resulting contracts were 
awarded based upon the lowest fee of the firm(s) with the 
highest technical score.  However, for the sixth contract from the 
NAP, the award for $1.71 million was based upon the lowest 
price per technical point.  If this sixth contract was awarded in 
the same manner as the other five awarded pursuant to this 
NAP, another firm would have received the award for $1.64 
million.  To ensure the objectivity of the award process, the DDC 
should be consistent with its evaluation of fee proposals for 
contracts under a particular NAP.  As previously discussed, we 
recommend that DDC stipulate up front the method that is to be 
used to evaluate fee proposals.   
 
Two of the NAPs we reviewed were for contract work to be 
performed in various specified locations in New York City.  In 
these instances, DDC awarded six contracts, for work in 
Manhattan North, Brooklyn North, Bronx, Manhattan South, 
Brooklyn South/Staten Island, and Queens.  Following this 
sequence, contracts were awarded in descending order of the 
combined technical and fee proposal rankings for firms.  In 
effect, the work was spread over a variety of locations to firms 
with a range of technical and fee proposals.  For example, the 
contract for Manhattan North went to the firm with the highest 
combination of technical ranking and fee proposal, while a 
contract for Queens went to another firm with a lower 
combination of technical ranking and fee proposal.  However, 
DDC procedures only permit award to the highest ranked firm 
with the lowest price.  
 
Our review of procedural compliance of the 18 contracts 
awarded pursuant to the four NAPs also identified the following 
issues: 
 

• For one NAP resulting in six contract awards, the fee 
proposal of two firms tied for fifth and two firms tied for 
seventh were not opened at the same time, contrary to 
DDC procedures. 

 
• For another NAP resulting in the award of six contracts, 

12 firms were considered “best qualified.”  However, 
contrary to DDC procedures, all price proposals were not 
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opened.  Only the price proposals of the firms with the 
eight top ranked technical proposals were opened.   

 
For yet another NAP, the fee proposals of only eight firms were 
opened, although the DDC’s ECSC had stipulated that the 
sealed fees of not less than the 15 highest ranked firms would 
be opened. 
 
(In response to our draft audit report, DDC officials state that 
they have been and currently are in compliance with the Charter 
and PPB rules.  They state that for solicitations where multiple 
contracts are to be awarded, the pre-solicitation report details a 
specific order of award that will be applied by the ECSC.) 
 
Auditors’ Comments:  As cited in our report, there were several 
instances of noncompliance with established in-house 
procedures, including use of differing methods for the same 
NAP.   
 

Recommendations 
 
7. Use negotiated acquisition procedures only in those 

instances that meet the criteria established in PPB rules. 
8. Follow established procedures for evaluating fee 

proposals of the highest ranked technical firms for 
negotiated acquisition method. 

9. Establish standard technical and fee proposal evaluation 
criteria to apply when deciding which vendors are to 
obtain awards under a negotiated acquisition that 
anticipates use of multiple contracts.  

 (DDC officials indicate that they have been and currently 
are in compliance with recommendations Number 7, 
Number 8 and Number 9. 
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SOLE SOURCE CONTRACTS 
 

hapter 13, subsection 321 of the New York City Charter 
states that a contract may be awarded for goods or 

services or construction without competition when an agency 
determines that there is only one source available for the 
contracted item.  Whenever an agency determines that there 
is only a sole source, an agency must provide immediate 
notice in the New York City Record.   
 
According to the Financial Management System data, DDC 
registered 21 contracts totaling $67.8 million as awarded on 
a sole source basis during the period July 1, 1998 through 
June 30, 2000.  However, our review showed that in each 
case, these contracts did not involve a construction 
manager, architect or engineer as would typically be 
expected of a DDC sole source contract. Instead, the 
contracts essentially passed monies through to various 
cultural institutions such as a zoo, theater or museum for 
these institutions to use in support of their ongoing 
construction projects or to reimburse them for costs already 
expended for completed projects.  Consequently, DDC was 
funding activities over which it had no ability to supervise 
and for which it was not afforded the opportunity to pre-
approve the subcontractors, as usually would be the case for 
DDC contracts.  Projects were started and even completed 
before they were approved by DDC. 
 
(In response to our draft audit report, DDC officials indicate 
that the sole source method that they use is in accordance 
with PBB rules and is an appropriate mechanism for 
contracts for cultural institutions.  DDC awards a sole source 
contract to a cultural institution to perform construction work 
within that institution’s facility.  These cultural institutions 
possess intimate knowledge of their facilities and collections, 
and are uniquely qualified to coordinate, plan and manage 
complex construction projects while protecting the unique 
and fragile artifacts owned, warehoused and exhibited.  As a 
result, New York City deems these cultural institutions to be 
the sole source for such construction.) 

 

C 



 

  22 

Auditors’ Comments:  We understand and appreciate the 
expertise of the cultural institutions with respect to their facilities 
and artifacts.  However, the cultural institutions are not 
construction managers and do not perform the actual 
construction work.  As such, they do not meet the criteria as the 
only source for the required good, service or construction.  As 
we point out, in many cases, the actual construction work was 
started and was sometimes completed prior to the approval of 
the sole source (pass-through) contract.  We maintain our 
observation that the pass-through contracts are not established 
as a mechanism in the Charter and the PPB rules.   
 

Recommendation 
 
10. Work with New York City administration to determine the 

proper mechanism for fulfilling funding needs for ongoing 
and completed construction projects of New York City 
cultural institutions. 

 (DDC officials disagree with this recommendation.) 
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DATA ACCURACY 
 

or DDC to effectively manage and oversee its 
responsibilities, it is essential that its record keeping systems 

completely and accurately identify contracting activity and 
provide timely accessibility to such information.  Our audit 
showed that such DDC record keeping systems do not always 
meet these objectives. 
 
The FMS maintained by FISA reportedly contains the official 
record of New York City contracts.  According to the FMS, the 
DDC accounted for 606 procurement contracts totaling $2.3 
billion that were registered between July 1, 1998 and June 30, 
2000.  Using audit software, we compared the information from 
FMS with computer data from DDC and identified that 206 
procurement contracts on FMS were not shown on DDC listings.  
DDC officials adequately explained why 168 of these contracts 
were not shown.  For the remaining 38 contracts, DDC officials 
acknowledged that nine should have appeared on the listing.  
Also, three of the remaining contracts were not identified on the 
listing because contract numbers or registration dates shown on 
FMS did not match identically with DDC information.  DDC 
officials stated that additional research would be needed to 
resolve the remaining variance of 26 procurement contracts.  
These discrepancies indicate that the computer records may be 
incomplete or the method used by DDC to obtain data may be in 
error.  We recommend that DDC resolve these discrepancies 
and periodically match its contract database with FMS records 
as a means for verifying the integrity of DDC contract 
information.   
 
We noted from a listing provided by the New York City 
Comptroller’s Office that DDC had 27 sole source contracts 
active from July 1, 1998 through May 31, 2000 where the 
vendor was a cultural institution.  On July 11, 2000 we asked 
DDC to identify contractors doing actual fieldwork for these sole 
source arrangements.  Over two months later DDC provided us 
with the approved subcontractors pertaining to this work.  We 
believe that the delay we experienced was inordinate and may 
be indicative of a problem in accessing management 
information on a timely basis.  We recommend that DDC review 
its data retrieval and reporting capabilities to determine if 
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technological and/or procedural enhancements are necessary to 
obtain contract management information on a timelier basis. 
 
(In response to our draft audit report, DDC officials state that 
they have started a system reconciliation process and are in the 
process of making the necessary data changes. Officials also 
indicate that they have planned a new Contract Data System 
module which would better maintain subcontractor details.)   
 

Recommendations 
 
11. Resolve the contract data discrepancies identified in this 

report and periodically match DDC contract data with 
FMS contract data as means to verify the ongoing 
integrity of the database. 

 (DDC officials agree with this recommendation.) 
12. Review data retrieval and reporting capabilities to 

determine if technological and/or procedural 
enhancements are necessary to obtain contract 
management information on a timely basis. 

 (DDC officials indicate that they have been and currently 
are in compliance with this recommendation.) 

 



 

Appendix A 

MAJOR CONTRIBUTORS TO THIS REPORT 
 

Jerry Barber 
Michael Solomon 

Tom Trypuc 
Keith Murphy 

Mostafa Kamal 
Hugh Zhang 



Appendix B 

* See State Comptroller's Note, Appendix C 

 
 

* 
Note 

 



 B-2 

 



B-3 

 



 B-4 

 



B-5 

 



 B-6 

 



State Comptroller’s Note 

Appendix C 

 Certain matters addressed in the draft report were revised or deleted in the final 
report.  Therefore, some Department of Design and Construction comments 
included in Appendix B may relate to matters no longer contained in this report. 




