
     
                                                                                

United HealthCare Insurance Company of New York  
900 Watervliet Shaker Road Suite 105 Albany NY 12205 
 
 
 

May 31, 2011    
 
Mr. David Fleming 
NYS Comptroller's Office  
Division of State Government Accountability  
Medical Claims Audit Unit  
PO Box 4065  
Albany, NY 12204 -4065 
 
Dear Mr. Fleming:  
 
Enclosed is UnitedHealthcare’s (“UHC”) response to the Office of the New York State Comptroller’s 
(“OSC”) final audit report 2010-S-43 concerning payments for prescription drugs dispensed by Kings 
Pharmacy under the Empire Plan.  
 
BACKGROUND ON KINGS PHARMACY AUDIT 
 
UHC subcontracts its claims processing and payment functions for drug coverage under the Empire Plan 
to Medco Health Solutions, Incorporated (“Medco”).  In April 2009, pursuant to its contract with UHC, 
Medco identified Kings Pharmacy for audit and performed an on-site claims review.  During the on-site 
audit of Kings Pharmacy, Medco's field auditor reviewed the hardcopy prescriptions on file at the 
pharmacy, which consisted of original, telephone and computer generated prescriptions.  The majority of 
the expensive medications billed by Kings Pharmacy, such as Taxotere, Aloxi, Aranesp, Enbrel, Neulasta 
and Neupogen, involved computer generated prescriptions.   Medco identified an oncologist in Long 
Beach, New York as the prescriber on most of these prescriptions.   
  
As part of Medco's audit and investigation of Kings Pharmacy, Medco sent confirmation letters to various 
Empire Plan members and prescribers to verify if the prescription claims were received by members and 
authorized by the prescribers identified on the claims.  The oncologist did not respond to the drug 
confirmation letters sent to his attention.  Medco's auditor attempted to contact the oncologist several 
times by telephone.  Medco's auditor did speak with the oncologist's office staff, but the oncologist did 
not return Medco's phone calls or requests to verify the claims billed.   
  
Medco's auditor also reviewed Kings Pharmacy’s drug purchase invoices for the high dollar medications 
billed in order to substantiate the claims submitted and reimbursed to the pharmacy.   The wholesale 
purchasing invoices provided by Kings Pharmacy did not support the total amount of Taxotere and Aloxi 
reimbursed.   
 
In June 2009, Medco’s global security department was contacted by the U.S. Drug Enforcement 
Administration (“DEA”) regarding an on-going DEA investigation involving possible inappropriate claim 
submissions by Kings Pharmacy.  In addition to the DEA, the Federal Bureau of Investigation (“FBI”) 
contacted Medco's global security department in June 2009 as well and indicated that it was 
investigating Kings Pharmacy.  This contact occurred prior to Medco forwarding the Discrepancy 
Evaluation Report (“DER”) detailing the discrepancies identified in the audit to Kings Pharmacy.  At that 
time, the FBI requested that Medco not forward the DER to the pharmacy and instructed Medco to 
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suspend all audit activity so as not to jeopardize an investigation already in progress.  The FBI was 
concerned that the report might interfere with its investigation.  Medco complied with the FBI's request 
and held the DER until receiving approval from the FBI in early June 2010 that Medco could proceed 
with the audit and deliver the DER to the owner of Kings Pharmacy.      
  
Medco's audit of Kings Pharmacy identified 144 initial discrepancies in the amount of $148,688 on behalf 
of the Empire Plan, including the following: 
  

 90 Physician Contests Prescribing - the physician identified as the prescriber contested 
authorizing the prescription.  

 11 Missing Signature - there was no signature on file at the pharmacy that corresponded to the 
claim billed.  

 11 Dispensed Greater than Prescribed - the quantity of medication dispensed exceeded the 
amount authorized by the prescriber.  

 8 Exceeds Plan Limits - the quantity of medication dispensed exceeded the amount allowed under 
the applicable plan.  

 8 Insufficient Invoices - the total quantity of medication billed to Medco could not be 
substantiated by appropriate drug purchasing invoices provided by the pharmacy or purchasing 
summaries from pharmacy's wholesaler or manufacturer.  

 7 Patient Contests Receipt - the patient contested receiving the prescription reimbursed under his / 
her member number.  

 3 Prescription Not on File - there was no hardcopy prescription on file at the pharmacy that 
corresponded to the claim billed.  

 3 Overpriced Compound - the ingredient cost submitted and reimbursed to the pharmacy 
exceeded the cost of the components of the compound.  

 1 Refill Too Soon - the claim billed was refilled too soon according to plan parameters; the 
pharmacy submitted an incorrect day supply for a previous date of service.  

 1 Invalid Prescription - the prescription on file at the pharmacy was not a valid prescription due to 
lack of information in the Maximum Daily Dose box.  

 1 Unauthorized Refill - the pharmacy exceeded the physician's refill authorization.   

  

The DER was finalized and forwarded to Kings Pharmacy for review on May 25, 2010.  Based on the 
documentation provided by Kings Pharmacy, the initial discrepancy amount of $148,688 was revised to 
the final discrepancy amount of $124,279.62 on behalf of the Empire Plan.  In the 19th billing cycle of 
2010 dated September 17, 2010, the entire amount of $124,279.62 was returned to the Empire Plan 
through the mass adjustment process within the claims adjudication system in order to preserve the 
integrity of the claims data.    
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ACTIONS TAKEN BY UHC 

According to UHC’s agreement with the New York State Department of Civil Service (“DCS”) to 
provide health benefits under the Empire Plan (“Agreement”), UHC is required to analyze and monitor 
claim submissions to identify errors, fraud or abuse.    Under Section 6.17.2f of the Agreement, UHC is 
required to identify network pharmacies who may be defrauding the Empire Plan Pharmacy Program 
(“Program”) by utilizing the auditing tools and performance measures contained in Exhibit C of UHC’s 
proposal.  The Agreement states that in cases of overpayments resulting from errors found to be the 
responsibility of the DCS, or overpayments due to errors or fraud committed by enrollees or pharmacies, 
UHC is required to use reasonable efforts to recover any overpayments and credit them to the Program 
upon receipt.  Under Section 6.17.11 of the Agreement, however, UHC is not responsible to credit DCS 
overpayment amounts that are not recovered.   
 
In compliance with its obligations under the Agreement, UHC employed significant efforts to identify 
fraud and recover any overpayments for the Program as a result of the audit of Kings Pharmacy, as 
described below.  
 

 On behalf of UHC, Medco conducted an audit of Kings Pharmacy which began with an initial 
claims review from May 2008 through February 2009, reviewing slightly more than 14,000 
claims. After an initial review of the discrepancies, Medco expanded its audit sample to span 
from January 2008 through October 2009, more than doubling the sample size to total more than 
29,000 claims for review during the audit.  

 
 Beginning in June 2008 for 100% of Empire Plan claims submitted for payment by Kings 

Pharmacy, Medco sent letters to 1,964 Empire Plan enrollees requesting confirmation of receipt 
of the prescription dispensed by Kings Pharmacy. Medco reported a 40% response rate to those 
confirmation letters.  

 
 Medco performed an on-site audit of Kings Pharmacy during April 2009.  During the on-site 

audit of Kings Pharmacy, Medco's field auditor reviewed the hardcopy prescriptions on file at the 
pharmacy.  They consisted of original, telephone and computer generated prescriptions.  

 
 As part of Medco's investigation, Medco sent confirmation letters to various New York State 

enrollees and prescribers.  These letters served to verify whether the prescriptions were received 
by the enrollees and authorized by the prescribers identified on the claims.  

 
 Medco's auditor reviewed the pharmacy's drug purchase invoices for the high dollar medications 

billed in order to substantiate the claims submitted and reimbursed to Kings Pharmacy.   The 
wholesale purchasing invoices provided by Kings Pharmacy did not support the total amount of 
Taxotere and Aloxi reimbursed.   

 
 Medco was directed by the FBI to suspend activity on the Kings Pharmacy audit and refrain from 

providing the owner of Kings Pharmacy the DER so as not to jeopardize a broader criminal 
investigation already in progress.    

 
 Upon approval from the FBI, Medco released the finalized DER to Kings Pharmacy for its review 

and response.  Based on the documentation provided by Kings Pharmacy, the initial discrepancy 
amount of $148,688 was revised to the final discrepancy amount of $124,279.62 on behalf of the 
Empire Plan.  The entire amount of $124,279.62 has been returned to the Empire Plan through the 
mass adjustment process within the claims adjudication system in order to preserve the integrity 
of the claims data.   
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 As a result of the ongoing investigation and in order to further maximize recovery on behalf of 
the Empire Plan from Kings Pharmacy fraudulent activity, UHC instructed Medco to withhold 
claims reimbursement checks in excess of the final discrepancy amount associated with Medco’s 
on-site field audit under the provider account for the original Kings Pharmacy.  The amount that 
could be withheld prior to the Kings Pharmacy change in ownership was $47,625.01.  This 
amount was not withheld from current claims invoices identified as a result of potential 
fraudulent activity by Medco or OSC, but rather was withheld due to the investigation and the 
potential fraudulent activity by the owner of the Kings Pharmacy and and the understanding that 
there may be more due to the Empire Plan from the pharmacy as a result of the OSC audit.  

 
 UHC requested Medco contact attorney Miles Jacobson from Jacobson, Goldberg and Kulb, LLP 

to confirm if there were any additional funds available for recovery on behalf of the Empire Plan 
under any “transfer of ownership” trusts related to the sale of Kings Pharmacy to new ownership.  
Mr. Jacobson confirmed on March 25, 2011 that all funds available were being held and were 
slated for payment to the U.S. Government.  As a follow up, in May 2011, UHC through its 
outside counsel contacted the Assistant U.S. Attorney responsible for the funds recovered from 
Mr. Kirshner.  The AUSA’s response was consistent with that provided by Mr. Jacobson. 

 
 Based on UHC’s efforts, the resulting amount of recovery available to the Empire Plan as a result 

of the audit of Kings Pharmacy under previous ownership is $47,625.01. For the remaining funds, 
Medco will perform a mass adjustment process whereby claims identified during OSC’s on-site 
audit are adjusted within Medco’s adjudication system to ensure that all recoverable claims are 
resonant in the claims adjudication system and available to the Program. Notwithstanding UHC’s 
attempts to identify other amounts that could be available to the Empire Plan, it appears that any 
proceeds of Kings Pharmacy have been seized by the U.S. Government.   

 
 As a result of this audit and an overall increased focus on protecting the Empire Plan from fraud- 

related activities, UHC has proposed to DCS that while the current staffing structure for the 
Program would remain the same in accordance with the Agreement, UHC recommends that 
future fraud and abuse activities be coordinated through the Empire Plan Medical SIU leadership.  
As the Medical Program SIU unit has existing relationships with and experience in engaging law 
enforcement officials, combining program efforts will serve to improve communication and 
maximize investigative research and efficiency while enhancing education and recovery efforts at 
both the member and provider levels.  Additionally, UHC representatives from the Program have 
begun participating in a statewide Anti-Fraud Work Group to identify and leverage best practices 
in fraud detection and mitigation.    

 
EXTRAPOLATION 
 
In an effort to clarify expectations for future audits under the Empire Plan, UHC must comment on OSC’s 
use of extrapolation to determine the amount of overpayments made to Kings Pharmacy.   During the 
course of the parties’ relationship as well as DCS’s prior PBM relationship, DCS has never used 
extrapolation as a method of determining the amount of overpayments pursuant to an audit.  In addition, 
this method of audit recovery is not specifically prescribed by New York law.  As a result, UHC does not 
recognize extrapolation as an appropriate method for the recovery of overpayments under the Empire 
Plan.    
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Thank you for the opportunity to provide a response to the final audit report for 2010 S-43.  As outlined 
above, UHC adhered to its contractual obligation under Section 6.17 of the Agreement. UHC pursued 
recovery of monies due to fraud and will return all additional monies recovered to DCS through a mass 
adjustment process within the claims adjudication system.  Based on UHC’s efforts and the plain reading 
of the Agreement, no further amounts can be recovered on account of the Kings Pharmacy audit. 
 
If you have any questions regarding this response please contact me at (518) 951-7281.  
 
 
 
Sincerely,  
 
 

 
Paula Gazeley Daily, R.Ph.  
Strategic Client Executive, Empire Plan Rx Program 
 

c. Robert DuBois, Department of Civil Service 
Steve Burdick, UHC 
Michelle Jaeger, Medco 
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