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Responsible or Non-Responsible
That is the Question

• Profile Best Practices
• It’s All in the Detail - Skit
• Vendor Responsibility Resources
• OSC Legal
• OGS Presentation
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Profile Best Practices

Craig Coutant



6



7

Responsible or Non-Responsible
That is the Question

AVOID

BEING

VAGUE
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Let’s Do the Vendor 
Responsibility Profile
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Standard VR Profile

http://osc.state.ny.us/vendrep/documents/vendrep/
ac3273s.pdf

Current version 05/2013

http://osc.state.ny.us/vendrep/documents/vendrep/ac3273s.pdf
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Standard VR Profile (continued)
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Item 1: Issue Detail

Attachment A

Issue Description State Contracting Entity Resolution

1. Internal control issues Vendor implemented corrective action 
plan

2. OSHA Violations Closed

3. Question 7.0 Ongoing
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Item 1: Issue Detail

Attachment A (continued)

Issue Description State Contracting Entity Resolution

1.  2011 settlement with NY Attorney General from 
investigation into student loan practices.

Vendor has agreed to terms under settlement and will 
abide by Code of Conduct.  This information has no impact 
on this contract BECAUSE…

2. Three serious OSHA violations with fines totaling 
$8,050.

Violations corrected on site, penalties paid, and violations 
are closed.  Vendor updated safety procedures for future.  
This has no impact on this contract BECAUSE…
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Item 2: State Contracting Entity Process

Attachment A (continued)
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Attachment A (continued)

Item 2: State Contracting Entity Process
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Agency Determination & Certification

Profile Part III
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It’s All in the Detail

Diane Welsh and Renee Tilley-Goyette
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Resources for All Types of Transactions

Tammie Sobieraj and Lindsay Carswell
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Resources
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Google
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DOS Corporation Search
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DOS State Tax Warrants
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DOS Federal Tax Liens
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Workers’ Comp and Disability
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DOL and WCB Debarments
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SAM (Replaces EPLS)



26

Attorney General
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OSC Audits
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Federal Contractor Misconduct
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OSHA
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Debarment – Other States
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Additional Resources for 
Not-for-Profits
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NCCS
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Grants Gateway
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OMIG
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Office of Management and Budget
(Single Audits)
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OMB – Single Audit Report
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Additional Resources for Construction
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NYC SCA
School Construction Authority
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NYS Education Department
Professional License
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Resources Reference Page
General - All Purpose Resources

Google http://www.google.com
NYS Department of State - Authority to do Business in NY http://www.dos.ny.gov/corps/bus_entity_search.html
NYSDOS - State Tax Warrant Notice System http://www.dos.ny.gov/corps/tax_warrant_search.html
NYS Department of State Corporations - Financial Obligations http://appext20.dos.ny.gov/pls/ucc_public/web_search.main_frame
NYS Workers Compensation Board http://www.wcb.ny.gov/
NYS Workers' Compensation Board Debarment List https://dbr.labor.state.ny.us/EDList/searchPage.do
US General Services Administration - Homeland Security/Debarment https://www.sam.gov/portal/public/SAM/
NYS Attorney General's Office - Press releases http://www.ag.ny.gov/press-releases
NYS Comptroller's Office - SGA audits http://www.osc.state.ny.us/audits/index.htm
Federal Contractor Misconduct Database http://contractormisconduct.org/
OSHA http://www.osha.gov/pls/imis/establishment.html

Debarment NJ http://www.state.nj.us/treasury/revenue/debarment/debarsearch.shtml
Debarment PA https://www.dgs.internet.state.pa.us/debarment_list/
Debarment Report - CT http://www.ctdol.state.ct.us/wgwkstnd/wgdisbar.htm

Debarment Report - MA
http://www.mass.gov/lwd/workers-compensation/investigations/swos-
issued.html

Additional Resources for Not-For-Profits
National Center for Charitable Statistics http://nccs.urban.org/
Grants Gateway https://grantsgateway.ny.gov/IntelliGrants_NYSGG/login2.aspx
OMIG (Office of Medicaid Inspector General) Final Audit http://www.omig.ny.gov/index.php/audit/final-audit-reports
Single Audit https://harvester.census.gov/facdissem/SearchA133.aspx

Additional Resources for Construction

SCA Disqualified/Ineligible List of Firms
http://www.nycsca.org/Vendor/Prequalification-Process#Disqualified-
Suspended-Ineligible-196

NYS Education Department - Applicable Licenses http://www.op.nysed.gov/opsearches.htm

http://www.google.com/
http://www.dos.ny.gov/corps/bus_entity_search.html
http://www.dos.ny.gov/corps/tax_warrant_search.html
http://appext20.dos.ny.gov/pls/ucc_public/web_search.main_frame
http://www.wcb.ny.gov/
https://dbr.labor.state.ny.us/EDList/searchPage.do
https://www.sam.gov/portal/public/SAM/
http://www.ag.ny.gov/press-releases
http://www.osc.state.ny.us/audits/index.htm
http://contractormisconduct.org/
http://www.osha.gov/pls/imis/establishment.html
http://www.state.nj.us/treasury/revenue/debarment/debarsearch.shtml
https://www.dgs.internet.state.pa.us/debarment_list/
http://www.ctdol.state.ct.us/wgwkstnd/wgdisbar.htm
http://www.mass.gov/lwd/workers-compensation/investigations/swos-issued.html
http://nccs.urban.org/
https://grantsgateway.ny.gov/IntelliGrants_NYSGG/login2.aspx
http://www.omig.ny.gov/index.php/audit/final-audit-reports
https://harvester.census.gov/facdissem/SearchA133.aspx
http://www.nycsca.org/Vendor/Prequalification-Process%23Disqualified-Suspended-Ineligible-196
http://www.op.nysed.gov/opsearches.htm
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Due Process in Findings of 
Non-Responsibility

Office of the State Comptroller Legal Services
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Due Process & Vendor Responsibility
What are the Requirements of Due Process 

Prior to a Determination of Non-
Responsibility
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Statutory Authority & Case Law for 
Responsibility Determinations

• Many New York State Procurement Statutes expressly 
provide that contracts be awarded only to responsive 
and responsible bidders/proposers. (e.g., State Finance 
Law Section 163; Highway Law Section 38; Public 
Buildings Law Section 8). 

• Additionally, the Comptroller will not approve a 
contract under State  Finance Law Section 112 unless it 
is awarded to a responsible vendor. (See Konski 
Engineers, P.C. v. Levitt, 69 A.D.2d 940 [3rd Dept. 1979]).
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Vendor Responsibility

Four Primary Factors to Consider in Determining 
a Vendor’s Responsibility (FLIP)

1. Financial and Organizational Ability
2. Legal Authority
3. Integrity
4. Past Performance
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Constitutional Requirements

U.S. Constitution
14th Amendment

“[No State shall] deprive 
any person of life, liberty 
or property, without due 
process of the law.”

NYS Constitution
Article I, Section 6

“…[n]o person shall be 
deprived of life, liberty 
or property without due 
process of law.”
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Responsibility of a Vendor: Protected 
Interest?

A non-responsibility determination affects a vendor’s 
“good name, reputation, honor, integrity” and ability to 
carry on its business. (See LaCorte Electrical Constr. & 
Maintenance v. County of Rensselaer, 80 N.Y.2d 232 
[1992]). 

This is a significant LIBERTY interest, thus a 
protected interest under the United States and New 
York Constitutions. 



47

Vendor Responsibility

• Generally, there is no debarment under New York 
State Law; a vendor’s responsibility must be assessed 
for each procurement.   (Callanan Industries, Inc. v. 
White, 118 A.D.2d 167, 503 N.Y.S.2d 930 [3rd Dept. 
1986]). 

 Limited Exceptions - where a statute provides for a 
debarment (See Labor Law §220-b; State Finance 
Law §139-j).
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Vendor Responsibility

• Due Process is required every time an 
individual agency is prepared to render a final 
determination of non-responsibility.  

• Due process has not been met if an agency 
relies exclusively upon an earlier determination 
of non-responsibility, arising out of a separate 
procurement.
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1. Notice

2. Opportunity to be heard

Due Process Requirements
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Due Process:  Notice

Notice must be reasonably calculated, under all the 
circumstances, to apprise interested parties of the 
pendency of the action.  

See Mullane v. Central Hanover Bank & Trust, 339 U.S. 306 
(1950).  
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Due Process:  Notice
• Written notice should be given containing sufficient 

information to apprise vendor of issues related to 
responsibility.  

See Schiavone v. Larocca, 117 A.D.2d 440 (3rd Dept. 1986); 
LaCorte v. Rensselaer, 80 N.Y.2d 232 (1992).

• A notice which is “mere gesture” is not sufficient.  
See New York State Asphalt Pavement Asso. v. White, 141 Misc. 
2d 28 (Sup Ct. Albany County 1988).

• Agency does not have to list every detail or provide any 
evidence against the vendor in the notice, but must provide 
sufficient information to prepare a response/defense.
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Due Process: Opportunity to be Heard

• A vendor must be given the opportunity to appear (e.g., 
by correspondence, meeting, etc.) and present any 
information or evidence prior to any final responsibility 
determination.  

See Franbilt v. NYS Thruway Authority, 290 A.D.2d 705 (3d Dept. 
2002). 

• Opportunity must be afforded “at a meaningful time and 
in a meaningful manner” 

See Mathews v. Eldridge, 424 U.S. 319 (1976), quoting Armstrong 
v. Manzo, 380 U.S. 545 (1965).
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Due Process: Opportunity to be Heard
• Agency must allow vendor to contest the agency’s evidence and 

submit any relevant documents.

• Opportunity may be given by allowing vendor to submit a 
writing, or attendance at a formal or informal hearing or 
meeting with agency. 

See Schiavone Construction Co. v. Larocca, 117 A.D.2d 440 (3d Dept. 
1986); LaCorte Electrical Construction and Maintenance v. County of 
Rensselaer, 80 N.Y.2d 232 (1992).

• There is no requirement for a formal hearing, in most cases. 
See R.W. Granger & Sons, Inc. v. State of New York Facilities 
Development Corp., 207 A.D.2d 596 (3d Dept. 1994).
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Recommended Practices

• DON’T negotiate with any other bidder, until after 
the responsibility determination is made.  

• DO provide Due Process for each potential non-
responsibility determination. 

• DO prepare a written notice to a vendor.  It is harder 
to show actual notice where the agency makes a 
telephone call to the vendor.
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Recommended Practices (Cont.)
• DO provide sufficient details to allow the vendor enough 

information to respond, but note that you do not have to provide 
complete documentation and details.  May be sufficient to say, for 
example, “Agency has serious concerns and questions concerning 
your responsibility related to the serious and willful OSHA citations 
against your company (e.g. those dated __ and __) that we have 
discovered.”

• DO use the terms “responsible” and “non-responsible” in the 
notice.  (e.g., “…this issue may be sufficient to result in a 
determination of non-responsibility”)

• DO afford the vendor the opportunity to submit written evidence 
and documentation in rebuttal to the allegations contained in the 
notice.
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Recommended Practices (Cont.)

• DO allow the vendor a reasonable period of time in which to 
respond.  Stress that the vendor’s failure to respond or rebut 
the information will likely result in a non-responsibility 
determination after the date to respond. 

• DON’T make a final determination prior to receipt of the 
rebuttal information from the vendor.  A preliminary 
determination that a vendor is non-responsible triggers the 
need for due process.

• DO keep all correspondence related to the determination of 
non-responsibility in the procurement record.
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When to Hold a Hearing
• Whether to hold a hearing (formal or informal) is best 

determined on a case by case basis.

• Where there are substantial allegations in relation to a 
vendor’s responsibility, not yet accompanied by final 
judgments, final determinations or convictions, the agency 
may want to consider holding a hearing. (e.g., in the case of 
indictments and other criminal allegations, investigations, 
financial statement irregularities, other irregularities etc.).  

• Also, where there is a substantial factual dispute a hearing 
may be needed to determine the credibility of evidence and 
testimony.
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Who Makes the Final Determination?

• Ideally, a person not involved in the preliminary 
determination, but fully versed in vendor 
responsibility, should make the final determination.
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Vendor Responsibility at 
OGS Design and Construction

Carl Ruppert
Patricia McCrossan
Laurie Adrian
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Questions
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Contact Information

OSC Help Desk

Phone numbers: (866) 370-4672
(518) 408-4672

Email: itservicedesk@osc.state.ny.us

mailto:itservicedesk@osc.state.ny.us


Vendor Responsibility at 
OGS Design & Construction (D&C)

An overview of vendor responsibility practices at OGS D&C, with a focus on 
vendor responsibility meetings and subsequent findings.

October 25, 2016
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D&C Mission
• To provide a full range of high-quality architectural, engineering, 

contracting and construction management services to state agency 
clients. 

• To employ an interdependent model of public and private-sector 
resources, enabling us to deliver services in a timely, efficient, 
responsive and cost-effective manner, thereby enabling client 
agencies to fulfill their own diverse missions on behalf of the people of 
New York State. 
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D&C Organization
Executive 
Director

Deputy 
Director

Division of 
Design

Division of Cost 
Management

Division of 
Contract Mgt.

Division of 
Construction

VendRep 
Unit

Scheduling Quality
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A “Culture” of Vendor Responsibility at D&C
An ongoing, continuous process…

• Responsibility provisions in all D&C contracts, including requirements for 
continuous responsibility after contract award (per April 3, 2013 memo from 
Executive Chamber) 

• Mandatory Pre-Award meetings with low bidders by D&C field staff

• Pre-Award meeting may result in non-responsive determinations

• VendRep contractor/consultant reviews and profiles before contract award 

• Subcontractor, subconsultant and Emergency List vendor reviews

• Insurance compliance tracking
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A “Culture” of Vendor Responsibility at D&C
(continued)

• Consultant and contractor performance evaluations

• Bi-weekly VendRep meetings among Contract Management staff

• Collaboration with other agencies on VendRep issues (OSC, Council of 
Contracting Agencies, CRIO reports, etc.)

• Regular meetings between D&C field staff and contractors to track job progress

• Pre-default meetings with vendor, including the bonding company, when 
contract performance issues arise

• FORMAL SHOW-CAUSE/RESPONSIBILITY MEETINGS
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D&C VendRep Statistics
• 2,464 reviews performed in FY 2015-16 (one year):

 537 for contracts; each review includes a profile for OSC

 1,658 subcontractors and subconsultants

 270 annual Emergency List contractor reviews

• For FY 2014-16 (two years):

 40 Non-Responsive Bids following Pre-Award meetings

 26 Responsibility meetings, including Show-Cause meetings

 9 Vendors found Non-Responsible



7

Responsive vs. Responsible
• Responsiveness relates to Bids or Proposals

 A “Responsive” bid satisfies the specifications and requirements of the 
procurement  

 A “Non-Responsive” bid is technically unacceptable or otherwise deficient 

 Pre-Award process considers work plan, estimated cost, subcontractor 
utilization, references, performance in other similar projects, etc.

 Non-Responsive determination following Pre-Award requires due process; 
case involving D&C vendor whose bid was found non-responsive is cited here:
Matter of Zarco Contracting Inc. 2013 WL 5804136, 2013 N.Y. Slip Op. 32637 
(Sup. Ct. Albany, 2013)
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Responsive vs. Responsible
(continued)

• Responsibility relates to Vendors

 Responsible vendor must “…have the integrity to justify the award of public 
dollars, and the capacity to perform the requirements of the contract fully.” 
http://www.osc.state.ny.us/vendrep/info_vresp_agency.htm

 Vendors evaluated through FLIP review

• Responsiveness and responsibility are considered on a case-by-case basis

http://www.osc.state.ny.us/vendrep/info_vresp_agency.htm
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Circumstances Leading to a 
Responsibility Meeting

• Issue(s) identified during VendRep review before contract award 

• An incident or discovery of adverse information during the course of a project 

• Poor performance on a project
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Planning a Responsibility Meeting

• VendRep team meets with D&C Executives to discuss issues

• Responsibility meeting is scheduled with the vendor and D&C staff 
(including OGS Legal Services)

• Vendor principal is formally notified in letter sent by e-mail and certified 
mail

• For Show-Cause/Responsibility meetings with a potential termination, 
the vendor’s bonding company is notified
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What is a Show-Cause Meeting?
• Initiated on a project where the a vendor is failing to perform the work or an 

incident occurs calling its responsibility into question. For example:
 The work is far behind schedule
 There is a breach of safety or security
 Their insurance is lapsed or deficient

• Vendor is required to Show Cause why their contract should not be terminated
• Usually follows a pre-default meeting during which the vendor was informed of 

the issue and was instructed, but failed, to take steps to rectify the situation.
• May result in termination of the contract, which would typically include a non-

responsible determination.
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Formal Letter (Notice) to Vendor
• States NYS’s obligation to ensure the responsibility of its vendors.
• Lists incidents or issues prompting the meeting.
• Requests that vendor be prepared to explain issues and provide documentation.
• States date, time and place of meeting.
• Mentions that OGS Legal Services will be represented and invites vendor to 

bring legal counsel.
• Warns that failure to attend or to give adequate explanation may result in a 

finding of non-responsibility (and a termination for cause if a Show Cause/ 
Responsibility meeting).
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Meeting Participants
• Chaired by D&C Contracting Officer (Responsibility Meetings) or Director 

of Construction (Show-Cause/Responsibility Meetings)

• Participants typically include:

 Vendor principals, project manager

 Vendor’s attorney

 OGS Contracting Officer & other D&C executives

 OGS Project Manager and/or Engineer-in-Charge (EIC)

 VendRep staff

 OGS attorney
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Standard Meeting Agenda
• Recounting of OGS D&C’s authority to review responsibility

• Explanation of the meeting process and potential outcomes

• Central issues identified, with reference to relevant documents

• Vendor’s explanations (opportunity to be heard)

• Additional discussion of facts & circumstances

• Questions & answers

• Closing statements, list of action items & deliverables with deadlines 
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Responsibility Meeting Minutes

• Detailed written account of discussions at meeting

• Attendance sheet included with the minutes

• Circulated to all attendees for review and corrections, if needed

• Part of the procurement record and/or responsibility record
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Responsibility Determination
Evaluation of vendor’s information and responses:

• Did vendor give plausible explanation for what happened?

• Did vendor provide full disclosure?

• Did vendor cooperate with the review process?

• Has vendor taken corrective actions for the problems identified?

• Has vendor implemented changes to prevent future occurrences?
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Possible Responsibility Meeting Outcomes
• Vendor is found responsible and awarded a pending contract 

• Vendor cooperates, implements corrective action, is allowed to continue 
project, and is not found non-responsible.

• Stipulation and/or monitoring agreement, prepared by OGS Legal Services, 
may be required.

• Poor performance evaluations and liquidated damages may be imposed, even 
if contract is not terminated.

• Vendor is found non-responsible, and is either not awarded a pending contract 
or is terminated from an existing contract.
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Responsibility Decision Memo

• Document prepared that summarizes the background, review of issues, 
and basis for the determination.

• Draft reviewed by D&C executives, amended as needed, and forwarded 
by Contracting Officer to OGS Legal Services for review and signature.

• Part of agency’s official internal record.
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Documentation/Communication of Findings

• For Responsibility Meetings – Responsibility Decision Memo (internal) followed 
by formal determination letter from D&C Contracting Officer to vendor

• For Show Cause/Responsibility Meetings – formal determination letter from 
D&C Executive Director to vendor

• Determination recorded in D&C files and becomes part of the procurement 
record
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Documentation/Communication of Findings
(continued)

• For pending new contracts, determination reported to OSC via Profile

• OSC Lien/Offset Unit notified when a termination and/or surety takeover is 
involved

• Non-responsible determinations posted on the OGS website and circulated in 
monthly CRIO Reports

• OGS Legal Services represented in all responsibility meetings and decisions



21

Affording the Vendor Due Process

BENEFITS

• Fairness

• Outcome based on facts, not opinions

• Careful documentation, ensuring an accurate record

• Resolution of misunderstandings

• Improved chance of successful contract completion

• Responsibility decision not “arbitrary and capricious”
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Questions?
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